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Abstract. This article deals with the themes of the execution of foreign arbitral awards in the Republic
of Uzbekistan in the framework of the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. The discussions will be carried out based on the relevant laws of Uzbekistan in
the field of international arbitration, as well as by exemplifying of “Somportex Ltd. vs Philadelphia Chewing
Gum Corp,” “Parsons & Whittemore Overseas Co., Inc. v Societe Generale de I'Industrie du Papier (RAKTA),”
“United World Ltd. Inc. v Krasny Yakor,” and “Richardson v Mellish.”

Keywords: the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the “New
York Arbiration Convention” or the “New York Convention”), International Commercial Arbitration (ICA),
conflict of laws, International Law Association, United Nations Commission on International Trade Law
(YUNCITRAL), public order, ordre public, international public policy.

XAJIKAPO THXKOPAT APBUTPAXKUJIATU IABJIAT CHECATUHUHT TABPUPU:
V3BEKHMCTOH/IA EX OFFICIO XOPMXKHI APBUTPAYKUHU TAHUIII BA MYPOXKAAT
KW/IMIIIHU PAZ OTHUII

TyiiuneB ®appyx A6AyMa:KUTOBUY,
Aniisi Ba3upJiMru 601 MacaaxaTyrcy

AnHomayus. Maskyp maxoaa bupaawean Muaramaap TawkuaomuHuHe “dem aa apbumpaxcaapu
Kapop/AdpuHu maH oJuwW 8d Uuxcpoed kKapamuw myrFpucuda’2u KoHeeyusicued dcCOCAH, Yuwoy
kapopaapHu Y36ekucmoH Pecny6aukacuda uxcpo smuw 6yiiuya macanaiapHuHz maxauiuti ea
coauwmupma Myxokamanapu ypaanusza. Makoaada opumuaaduzax XyKykuii 6axcaap Y36ekucmon
Pecny6/uKkacuHuHe Xaakapo muxcopam apoumpaxcu KOHyHAApu 8a Kytudaau Kelicaap acocuda oaub
6opusaadu: “Somportex Ltd. vs Philadelphia Chewing Gum Corp,” “Parsons and Whittemore Overseas
Co., Inc. v Societe Generale de I'Industrie du Papier (RAKTA)”, “United World Ltd. Inc. v Krasny Yakor”,
and “Richardson v Mellish”.

Kaaum cy3zaap: “Yem sa ap6umpasxcaapu KapopAapuHUu MmaH oAUl 8d UxXCpo2d Kapamuul myrpucu-
da”zu Hoto-Hopk KoH8eHYusCU, XaAKApo muicopam ap6umpax;cu, KoAAU3UoH Hopmaaap, Xaakapo Xykyk
Accoyuayusicu, bupaawean Muasamaap TawkuaomuHuHe Xaakapo Casdo XyKyku 6ytiuua Komuccusicu,
oMMasutli mapmub, XaaKapo ommasuii mapmuo.
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INOHATHE O NIYBJIMYHOM NNIOPAAKE B MEXKZIYHAPOJHOM KOMMEPYECKOM
APBUTPAXE: OTKA3 B IPU3BHAHUU U IPUMEHEHHWH HHOCTPAHHBIX
APBUTPAXKHBIX PEIIEHU# EX OFFICIO B Y3EEKMCTAHE

TyiiuneB ®appyx A6AyMaKUTOBUY,
['1aBHBIN KOHCYJIbTaHT MUHUCTEPCTBA IOCTULIUN
Pecny6siviku Y36ekucTaH

AHHOmMayus. B cmamve paccmampusaromcsi 80npocvl UCNOJHEHUS UHOCMPAHHbIX apOUmMpaicHbix
peweHuli 8 Pecnybauke Y36ekucmaH 8 pamkax Kongenyuu OOH “O npusHaHuu u npugeedeHuu 8 ucnoJ-
HeHUe UHOCMPAHHbIX apbumpaxcHuix peweHull”. 06cyxrcdeHue ucciedosaHusi npogodumcs Ha 0CHoO8e Co-
omeemcmeyuwux 3aKoH08 Y36eKucmaua 8 061acmu MexcdyHapooHo20 apbumpasxcd, a makdyce Ha npu-

Mepax keticos “Somportex Ltd. vs Philadelphia Chewing Gum Corp”,

» o«

Parsons and Whittemore Overseas

Co. Inc. v Societe Generale de I'Industrie du Papier (RAKTA)”, “United World Ltd. Inc. v Krasny Yakor” and

“Richardson v Mellish”,

Kawoueswle cnosa: Holo-Hopkckas KoHGeHYUS 0 NPUSHAHUU U NpusedeHul 8 UCNOHeHUe UHOCMPAH-
HbIX ApOUMPAXCHbIX peweHUl, MexdYHApPOOHbIl KOMMepveckull apbumpadsic, KO//AU3UOHHOe Nnpaso,
Accoyuayus mexcdyHapodHozo npaea, Komuccus OpeaHuzayuu O6seduHenHblx Hayuli no npagy mexc-
dyHapodHol mopeos/iu, 06ujecmaeHHblll Nopsidok, Ny6AUYHbIIT NOPSII0K, MeHIYHAPOOIHbIU NYy6AUYHbIL

nopsidok.

Introduction

In order to respond to the rapidly growing
globalization in international commerce and
trade, the United Nations Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards came into existence as an
instrument to resolve trade disputes between
contracting states. This convention provides
the parties with a uniform legal framework
and ensures that a foreign arbitral award
is final and enforceable internationally.
However, enforceability is not always an easy
process since the convention enables the
losing party to invoke a public policy defense
through Article V (2) (b). The Convention
does not provide any definition for the term
public policy, which empowers the local
authorities of the member states to define
the concept within respective laws, even
if they take an open-ended approach. This
practice can undermine the convention’s
utility. This is because local courts take an
expansive approach to the concept to refuse
enforcement of foreign arbitral awards.
This practice is more frequent in developing
economies. Uzbekistan, for example, has used
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its discretion in interpreting the concept for
denial of foreign arbitral awards through
its local courts. Uzbek legislators have been
reluctant to clarify the term “public policy”
by addressing up-to-date recommendations
of the international instruments in the field.
While there has been no evolution of the term
“public policy” in most developing countries,
however, some of the leading economies
have taken a more sophisticated approach for
the purpose of being enforcement friendly-
countries. This paper analyzes and refers to
the international conventions, specific cases
to develop recommendations to the Uzbek
legislation for strengthening the enforcement
that could contribute to a favorable business
climate in the country.

The History of the Concept

Problem background

The public policy concept appeared in the
field of private international law in Uzbekistan
while the state was as a part of the Union of
Soviet Socialist Republics (USSR). Particularly,
the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(1958) (hereinafter referred to as “the New
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York Convention”) came into force in the
USSR in 1960 [1], and a year later the public
policy exception appeared in the legislation of
the country. Article 128 of the Civil Code of the
USSR states:

“The foreign law shall not be applied in
cases when its application would contradict
bases of the Soviet law and order (a public
order).Inthese cases, the Sovietlaw is applied.
The refusal in use of the foreign law cannot be
based merely on the difference in the political
or economic system of the relevant foreign
state from the political or economic system of
the USSR” [2, IX].

The wording “contradict bases of the
Soviet law and order” (in Russian: npomuseo-
peyue OocHO8am cosemckozo cmposi) can be
equivalent to the term of “contrary to public
policy.” Thereupon, the term of “contradict
bases of the Soviet law and order” appeared
in the respective normative legal acts of the
member states of the USSR. The concept of
public policy in private international law in
the USSR played almost a purely theoretical
rather than practical role, because the Soviet
Union rarely participated in international
trade and commerce [3, p. 397].

Despite the provision expressly mentions
the foreign law only, it also applied by analogy
to the matter of refusal of the recognition
and enforcement of foreign arbitral awards
[3, page 398]. In this context, the ambiguity
of the provision in Article 128 was that it
did not explicitly state when and under what
circumstances the defense of public policy
was in violation [4, page 379]. Today, the
same approach and problems are still in place
in almost all post-Soviet republics, including
Uzbekistan.

In fact, the New York Convention
stipulates the exact boundaries of public
policy exception in International Commercial
Arbitration (ICA) and intends that member
states define the concept solely based on the
notion of morality and justice. In this regard,
the most contentious ground for refusing of

foreign arbitral awards, Article V (2) (b), of
the Convention [5, p. 4] states:

“Recognition and enforcement of an
arbitral award may also be refused if the
competent authority in the country where
recognition and enforcement is sought finds
that... (b) The recognition or enforcement of
the award would be contrary to the public
policy of that country” [6, Art. V (2) (b)].

Evidently, the USSR’s approach on public
policy defense varied to some degree from that
of the stipulation of the New York Convention.
Article 128 applied to both international
foreign judgments and foreign arbitral awards,
which made it more paradoxical [7, p. 146]
as the refusal of enforcement differs in some
point. Consequently, the order of defining the
notion of public policy in the USSR Civil Code
created room for another problem by joining
the two distinct legal procedures, recognition
and enforcement of foreign judgements and
arbitral awards, into a single provision. In this
regard, a prominent scholar in international
commercial law and arbitration, Dr. Anton. G.
Maurer, states: “It is questionable whether it is
appropriate to provide for the recognition and
enforcement of foreign judgments and arbitral
awards in a single provision, since the ground
upon which recognition and enforcement
of a judgment may be refused are often not
identical to those on which arbitral award may
be refused under the New York Convention.”
[8, p- 209]

During the Soviet period, there was a very
little study on the doctrine of public policy
in enforcement of foreign arbitral awards [3,
p.- 397] as the Soviet Union rarely participated
in international business and trade. Therefore,
the usage of the concept in enforcement of
foreign arbitral awards was also extremely
rare.

In 1991, the USSR disintegrated, and
Uzbekistan obtained its independency. As an
independent republic, the newly established
state intended to attract foreign investment.
The Cabinet of Ministers of Uzbekistan
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issued ordinance “On joining United
Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of
1958” [8, No. 184-I]. This event was the first
step forward to recognizing and enforcing
foreign arbitral awards.

As Uzbekistan acceded to the United
Nation’s Convention On the Recognition and
Enforcement of Foreign Arbitral Awards in
1996, it was obliged to unify its national
laws to the objectives of the Convention
accordingly. Specifically, in the spectrum of
the New York Convention’s requirements and
the Uzbek laws’ objectives on the question of
the enforcement of foreign arbitral awards,
there is some significant shortcomings in the
issue of public policy defense in the national
legislation. The Civil Code (March 1, 1997)
touches upon the definition of the public policy
concept for private international law, but fails
to define it based on the main requirements
of the international legal instruments in
the field. The Economic Procedure Code also
shares the same problem with that of the Civil
Code through its Article 256.

The present code uses the general term
of “foreign law” and applies to both foreign
judgements and arbitral awards equally in a
single provision and tries to define the concept
in its Article 1164 as follows:

“Foreign law shall not be applied in cases
when its application would contradict the
bases of the legal order (public policy) of
the Republic of Uzbekistan. In these cases,
the law of the republic of Uzbekistan shall
be applied. A refusal to apply a foreign law
may not be based merely on the difference
in the legal, political, or economical system
of the respective foreign state from the legal,
political, or economic system of the Republic
of Uzbekistan” [9, Art. 1164].

The provision is almost identical with that
of the former USSR approach on public policy
defense, which the country led its economy
based on a planned system that prioritized
nationalization. However, this paper takes
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the position that the Article cannot meet the
requirements of trade globalization, and is
unable to create a favorable legal environment
for investors in Uzbekistan.

Moreover, on May 24, 2013, the Plenum of
the Supreme Economic Court of Uzbekistan
issued its Resolution “On Specific Issues
to Recognize and Enforce Foreign Arbitral
Awards and Judgments by Commercial Courts
of Uzbekistan.” The scope of the Resolution
covers all necessary requirements to
recognize and enforce foreign arbitral awards
and judgments by economic courts in the
territory of Uzbekistan. In addition, there was
a strong emphasis in the Resolution to explain
how and when local courts need to refuse
the recognition and enforcement of foreign
arbitral awards and judgment. Article 14.2 of
the plenum order states:

“The courts should pay attention that the
refusal of recognition and enforcement of
foreign arbitral awards carries out based on
the Article 5 of the New York Convention:

If there will be solid evidences to refuse
the recognition and enforcement of foreign
arbitral awards according to the Article 5
(1). The courts must refuse the recognition
and enforcement of foreign arbitral awards,
regardless of presenting any supportive
evidences or documents if the awards are
in contrary to Article 5 (2) of the New York
Convention” [12, 4].

In this context, the Resolution gives
reference to the Convention, but fails to define
the concept.

However, internationally accepted
definitions are available to the notion. The
US courts, for example, refuse to recognize
a foreign judgment on public policy ground
when such recognition “injures the public
health and morals, the public confidence in
the purity of the administration of law or to
undermine that sense of security for individual
rights, whether of personal liberty or private
property, which any citizen ought to feel, is
against public policy” [10, p. 161]. Whereas,
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the Chinese law reiterates that the outcome of
the recognition and enforcement is repugnant
to the basic principles of its law, sovereignty,
national security, social and public interest
[11, p. 282]. However, these states apply
narrower public policy exception to recognize
and enforce foreign arbitral awards.

Moreover, the Law on International
Commercial Arbitration (not come into
force yet) pointed out the ground for refusal
of recognition and enforcement of foreign
arbitral awards in its Chapters VII, Article 52.
[t states that “the national court must deny the
recognition and enforcement of an arbitral
award if it is in contrary to the public policy of
the Republic of Uzbekistan” [13, Art. 52].

Taking into account of the Law on ICA
is a cornerstone legal act in Uzbekistan,
the legislator ought to pay attention to the
reiteration of the public policy concept.

Interpretations and Discussions of the
Concept

Commentators and prominent scholars
in the field furnish intended source of data
for the issue. Early attempts to define the
concept dated back to the nineteenth century
when an English judge describes it as such:
“public policy...is a very unruly horse, and
once you get astride it you never know where
it will carry you. It may lead you from the
sound law. It is never argued at all but other
points fail” [14, p. 303]. Unfortunately, this
issue is still causing complicated discussions,
but there are some cases that help cast light
on the issue.

Notably, a well-known case, Parsons
and Whittemore Overseas Co., Inc. v Societe
Generale de [I'Industrie du Papier (RAKTA),
left a tremendous legacy to the state being
of the public policy defense in international
commercial arbitration practice. In this case,
the American company (Overseas) and the
Egyptian company (RAKTA) entered in a
contract of construction and operation of the
paper mill in Egypt. There was an arbitration
clause in the contract that if dispute arose

between parties, the matter would be
arbitrated under the rules of International
Chamber of Commerce (ICC). Unfortunately,
due to arisen political tension between United
States and Egypt, most of American workers
leftthe country,andlater Egyptian government
demanded special visa requirement for
American workers. The Overseas initiated
the arbitral proceedings under the ICC rules
based on force majeure clause in the contract.

The tribunal made an award in favor of
Egyptian company, and the company sought
to enforce the award in the United States.
Meanwhile, the Overseas appealed to the
United States Court of Appeals for the Second
Circuit objecting that the award was contrary
to the public policy of the United States
under the New York Convention. The United
States Court of Appeals for the Second Circuit
rejected the Overseas’ arguments on the
public policy defense and other objections,
as well. The Court held that “public policy
defense of the United Nations Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards was not meant to enshrine
the vagaries of international politics under
the rubric of “public policy” [15, p. 166]. The
outcome of this public policy exception case
played a pivotal role in ICA since its legacy in
shaping the scope and application of public
policy became legal precedent.

Public policy is not always an easy path
to refusing arbitral awards by just referring
to bribery, fraud or corruption, which are the
building blocks of the concept. The party who
seeks to refusal must fulfil the burden of proof,
for the purpose of re-opening the facts, where
the recognition and enforcement are sought
[16, p. 405]. Notably, in the case of Westacre
Investments Inc (“Westacre,” respondent)
v Jugoimport-SDRP Holding Company Ltd
(appellants) (later, they were successors
of Udruzena Beogradska Banka (the Bank)
and The Federal Directorate of Supply and
Procurement of the Socialist Federal Republic
of Yugoslavia (The Directorate)) entered into

E-ISSN 2181-313X  J YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOMHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



\ &N

12.00.10 - XALUJARD HUQUO

agreement of consulting services on sale of
military equipment in Kuwait [17, p. 1].

Unfortunately, the dispute arose between
parties and the Westacre commenced an
arbitration at the International Chamber of
Commerce Court of International Arbitration
under the ICC Rules. The tribunal made the
award in favor of the Westacre and the party
sought enforcement of the award in the United
Kingdom. According to the claims of “The
Directorate,” Westacre had bribed the persons
in Kuwait for the purpose of persuading
those persons to exercise their influence in
the hope of entering into contract with “The
Directorate,” which would be contrary to
“ordre public international” or “bonos mores.”
[17, p. 1]

Meanwhile, the Russian law also tries to
define the concept in its Civil Code and the
Civil Procedure Code, which are applicable in
private international law. The Article 1193 of
the code states:

A norm of a foreign law subject to
application in keeping with the rules of the
present section shall not be applicable in
exceptional cases when the consequences of
its application would have obviously been
in conflict with the fundamentals of law and
order (public order) of the RF [18, Article
1193].

At the same time, Article 417 (2) of the
Civil Procedure Code of the RF refers to public
policy by using the term “public law and
order.” These above-mentioned definitions
of the concept in the Russian legislation
constituted public policy defense, but due to
its broad coverage, the Russian courts have
already misused the concept for a number of
cases [19, p. 151]. For instance, in the case of
United World Ltd. Inc. v Krasny Yakor (2003)
the ICC tribunal rendered an award in favor of
United World with a sum of 37,600 US Dollars
plusaccrued interestand legal fees[20, p. 607].
The Court of Cassation held the enforcement of
the award was contrary to the public policy of
Russian Federation because the enforcement
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of it would have led to the bankruptcy of the
Krasny Yakor. Consequently, the enforcement
of the award would have weakened the local
economy of the region (Nizhny Novgorod)
and the Russian Federation as a whole [21,
p. 110]. In this case, the court deliberately
misinterpreted public policy ground with
public interest for its favor [20, p. 610].

Contemporary Approach to the Concept

Best Practice Standard

In general, the Contracting States of the
New York Convention are free to define their
national public policy grounds and refuse
the recognition and enforcement of foreign
arbitral awards referring to the Article V (2)
(b) of the Convention [2, p. 411]. However, the
interpretations are not the only way to globally
unify the concept and establish best practice
for national public policies [22, p. 411]. As the
United Nations Commission on International
Trade Law (UNCITRAL) designed the Model
Law in the hope of assisting New York
Convention member states to establish and
develop their laws on arbitration procedure
[23], some states have already established
their respective laws based on the UNCITRAL
Model Law, which is one of the best practice
rule. Sequentially, the efforts help to reduce
the number of court decision invoking public
policy on unnecessary purposes [24, p. 411]
and facilitate the process of enforcement.
In addition, this consistency would lead to
a better ability to predict the outcome of a
public policy challenge, irrespective of the
court in which enforcement proceedings are
brought [24, p. 255].

The International Law Association (ILA)
developed the recommendations on ICA at
the conference in New Delhi in 2002 and
recommended for the Contracting States usage
of narrow and internationally standardized
definition of the public policy exception [25,
p. 230]. These recommendations are not
binding, but they can be persuasive for the
states [25, p. 230], which desire to shape the
public policy exception in their legislations.
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However, the usage of the concept is always
dependent upon the decisions of a national
judges [26, p. 366].

The ILA’s  Recommendations  on
international public policy include three main
principles. According to the recommendations,
any state should consider the followings: (i)
fundamental principles, pertaining to justice
or morality, that the State wishes to protect
even when it is not directly concerned; (ii)
rules designed to serve the essential political,
social or economic interests of the State, these
being known as “lois de police” or “public
policy rules”; and (iii) the duty of the State to
respect its obligations towards other States or
international organizations [26, p. 255].

Conclusion

As Uzbek legislation interprets the
public policy defense in recognition and
enforcement of foreign arbitral awards
broadly, the prosperity of attracting foreign
investments can be hard to predict. This is
mainly because current state being of the
concept bears some advantageous aspects
to the state in ICA, and the legislator has
not brought up the issue for the proper
reconsideration since the independence of
Uzbekistan. Moreover, the wording of the
concept in Uzbek law carries some major
aspectsofthe USSRapproachfortheissuethat
fails to satisfy contemporary requirements

of global market. Thus, this thesis tries
to briefly identify the main problems in
the field and make proposals based on the
findings from previous chapters.

The definition of the public policy defense
in the Civil Code, as well as in Economic
Procedure Code is very ambiguous and
amorphous that can be a powerful tool for
the national judges to refuse the enforcement
without justification [27, p. 66]. This is
mainly because its scope and application
encompass several legal relations in private
international law, which fails to meet the
New York Convention’s objectives. Thus,
the predictability of the recognition and
enforcement of foreign arbitral awards will
remain in question.

Moreover, the Law on ICA is an important
normative-legal act in any state, as it
provides a legal framework to recognize
and enforce foreign arbitral awards. In the
case of Uzbekistan, the Draft of the Law on
ICA needs to take into account the concept
of international public policy by following
the basic requirements of the New York
Convention, and the UNCITRAL Model Law,
as well as the ILA’s Recommendations. This is
due to the fact that international community
considered these international instruments
as the best practice standard by international
community.
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