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Abstract. This article analyzes legal aspects of the Central Asian water dispute with reference to
international water law principles. In other words, it examines the existing principles of international water
law, and identifies those which dominate in setting international discourses. Moreover, this study provides
examples of water disputes around the world, such as the Nile River, the Mekong River, the Indus River
cases, in which several non-Central Asian states, facing similar conflicts, such as India and Pakistan, Egypt
and Sudan, South-East Asian nations are involved. In particular, it is emphasizes that even countries, which
has more problematic relations rather than Central Asian republics, could eventually achieve a mutual
legal settlement of water-related tensions. Finally, it offers solutions to the water disputes for Central Asian
countries in the light of the principles of international water law laid down by the Permanent Court of
Arbitration in the 2012 Kishenganga Case.
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XAJIKAPO CYB XYKYKH TAMOWMJIJIAPY BA HU30JIAPUJIAH MAPKA3HIA
OCHE YYYH OJIMHAJUTAH XY/IOCAJIAP

TypcyHoB A6ayxaina AGAycaJuMOBHY,
ToukeHT jaBjaT OPUAUK YHUBEPCUTETH
“BusHec xyKyku~ kadeapacu YKUTYBUUCH

AHHOmMayus. Maskyp makoaada Xaakapo cys XyKyKu mamoliuiiapuaa acoc1aHeaH xo10a Mapka3sutl
Ocuédaeu cye pecypcaapu makcumomuaa oud HU30HUHZ XYKYKUU Hcuxamaapu maHkuoull maxaua 3muJ-
2aH. XycycaH, Xaakapo cys XyKykudazu masicyd mamotua1ap maxaua KUAUH2aH 8d XA/AKapo HU301apHU
Xa/1 amuwoa emaxk4yu poaHu YliHaémeaH mamotuaaap Kypcamub ymujean. lllyHuHedek, dyHédazu cye pe-
cypcaapu makcumomuea oud 6owka Huzoaap — Hua, Mekone, XuHo dapéaapu makcumomuza oud HU301ap
80 Y/IAPHUHZ XYKYKUU e4uMAapu HAMYyHA cugpamuda keamupui2aH 6yau6, yaapda Mapkasuti Ocuédazuza
yxwaw Huzosapda uwmupok ameaH XuHoucmoH ea IlokucmoH, Mucp ea CydaH, KaHyo6uii-lllapkutl Ocué
MAMAAKAMAAPUHU Kypuwl MyMKuH. AtiHukca, Mapkasuii Ocué dassnamaapuea HUC6amMau y3apo Mypak-
Kabpok ea Myammo/u MyHocabamaapaa sza 6ysca-da, aipum MamAdKam/adpHUHe cy8 pecypcaapu mak-
cumomueza oud Hu3o0.1ap 6yliu4a aKyHOa XyKyKull eyumaa spuild 0/12aHAUKAapuza ypry bepuieaH. Makoaa
sAKyHuda, Xasaxapo apéumpadic cyou momonudar 2012 tiuau Kuwenzanea HU30CUHU Kypub yukuwda uizapu
Cypu/i2aH Xaakapo cy8 XyKyKu mamoliua1apudaH keaub yuku6, Mapkasuti Ocuédazu cye pecypcaapu mak-
cumomueza oud HU30HUHZ XYKYKUl eYuMAdpuHU Hazapda mymye4u 4opa-madébup.iap makaug 3muieaH.

Kaaum cy3aap: xaakapo cye XxyKyku mamotiuaiapu, Mapkasuii Ocué, cye makcumomu HU30CU, MpaHc-
uezapasuli cye pecypcaapu.
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BBIBO/IbI /1/11 LEHTPA/IbHOM A3UM, UCX0/i U3 IPUHLIUIIOB MEXXIYHAPO/HOT'O
BOZHOI'O ITPABA U BOZHbIX CIIOPOB

TypcyHoB A6ayxaina AGAycaJuMOBHY,
npemnojasaresib kKadpeaps! ‘busHec-npaso”

TallKeHTCKOro rocy1apCTBEHHOI'0 OPpUANIECKOIro YHUBEPCUTETA

AHHOmayus. B daHHoll cmambe npogedeH Kpumuveckull aHa/U3 NPAso8biX ACNEKMo8 800H020 CNo-
pa e llenmpasavHoli A3uu, ucxods u3z npuHyunos MexcdyHapodHoz2o 800H020 npasa. bviau hpoaHaausu-
pos8aHbl npuHyunsvl MexcdyHapodHo20 800H020 NPABA U YKA3AHO, KAKUEe U3 HUX U2parm 0OMUHUPYHOUYIO
poJ1b 8 ypez2yauposaHuu 800HbIX cnopos. [lomMumo smozo, paccmompeHsl npuMepbl B00HbIX CNOPOB — PeKU
Huuz, MekoHe, HHO, a makace npasogble pewleHusi 3mux Cnopos ¢ yuacmuem CmpaH ¢ NOXOHCUM ONbIMOM,
makux kak HHdus, [lakucman, Ezunem, CydaH, cmpaHsl 020-BocmouHoii A3uu. [lodyepkHymo, umo cmpa-
Hbl, uMerowue npobiemamuyHble QUNAIOMAmMu4YecKue OmHoueHuUs 8 OMHOWEHUU 800HbIX CNOPO8, MAKXCe,
KaK U YeHmpa/ibHoasuamckue CmpaHbl, 8 umoze cymeau docmub hpagosozo peuwleHus. B koHye cmamuvu
daHbl pekomeHAayuu no ypegyaupos8aHuio 800HbIX Chopos 8 llenmpasibHoll A3uu, 0CHO8bIBASICH HA NPUH-
yunax MexcdyHapodHo2o 800H020 npasa, Komopwle 6bl1U ycmaHos.aeHbl MexcdyHapodHbIM apoumpadic-
HbIM cydom npu peuweHuu KuweHzanackozo cnopa e 2012 200y.

Kawuessle cao8a: npuHyunst MexcdyHapodHozo 8odHo20 npasa, LlenmpasbHas A3usi, 600HbIL cnop,

MmpaHczpaHuiHble 800HbIE PECYpChl.

Introduction
Five nations - Kazakhstan, the Kyrgyz
Republic, Tajikistan, Turkmenistan, and

Uzbekistan emerged in the Central Asian
region soon after the fall of the USSR in 1991,
and their relations became increasingly
dependent on international law. As these
countries developed, there have emerged
numerous disputes on sharing transboundary
natural resources such as water. This study
focuses on the issues surrounding water
disputes among the six nations - the above-
mentioned five nations and Afghanistan.
The two main river sources involved in the
Central Asian Basin are the Syr Darya and the
Amu Darya Rivers. Both of them flow into the
Aral Sea but have different origins. The Syr
Darya River originates in the Kyrgyz Republic,
flows through Uzbekistan and Tajikistan,
re-enters Uzbekistan, crosses Kazakhstan,
and finally flows into the Aral Sea. The Amu
Darya River begins in Tajikistan and forms the
borders between Afghanistan and Uzbekistan,
meanders between Turkmenistan and
Uzbekistan, and then dumps its waters into
the Aral Sea.
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Materials and methodology

This paper provides a study of legal
aspects of the Central Asian water dispute
with reference to international water law
principles. In other words, it examines the
existing principles of international water
law, and identifies those which dominate
international discourse. In addition, this study
provides examples of water disputes around
the world, in which some non-Central Asian
states, facing similar conflicts, such as India
and Pakistan [1], Egypt and Sudan [2], are
involved.

Finally, it predicts outcome of the water
disputes for Central Asian countries in the
light of the principles of international water
law laid down by the Permanent Court of
Arbitration (PCA) in the 2012 Kishenganga
Case.

Research findings

International  Regulation of Sharing
Transboundary =~ Water  Resources

“While there is considerable literature on
international water law, scholars do not agree
fully on the categories of principles and on the
status of various principles, or the obligations
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that follow” [3]. According to Weiss, there are
five theoretical bases of international water
law: absolute territorial sovereignty, absolute

territorial integrity, limited territorial
sovereignty, community of interest, prior
appropriation.

Absolute territorial sovereignty meant
that upper riparian states could use the
water as they pleased, including by diverting
the water flow away from the watercourse
without the need to accommodate
downstream users [4]. The Indus River case
and the Tigris-Euphrates case (the upstream
Turkey invoked this principle against the
downstream Syria and Iraq claiming thatit has
no obligation to provide water flow for them)
can provide examples of those states which
invoked this principle. However, scholars
agree that absolute territorial sovereignty is
no longer the prevailing principle, if it ever
was” [3].

On the other hand, “the theory of absolute
territorial integrity gives upstream states a
right to use the water insofar as their actions
do not affect the natural flow of the water
of downstream states” [3]. Its emergence is
connected with the “natural flow” theory,
whichinthe 1820sEnglish courtsbasingonthis
theory determined that an upstream user had
“a duty not to diminish the quantity or quality
of water” to downstream users. The theory
of absolute territorial integrity appeared in
different cases such as the Columbia River case
(the US stated this principle against Canada for
the unlimited use of river flow. - Columbia River
Treaty, 17th January, 1961 and 23th January,
1964, 542 UNTS 244.), and the Nile River Basin
case (the downstream Egypt claimed that “it
holds natural and historical rights” to the Nile
waters against Ethiopia, Sudan and Burundi. -
Nile Waters Agreement, 8th November, 1959,
453 UNTS 51.) In practice, this theory could
provide unlimited use for downstream states.
On the contrary, most of its elements are
incorporated into the doctrine of reasonable
use.

The next principle is prior appropriation.
This principle gives assurance to the
appropriator that he/she could continue
to receive water even if subsequent users
diverted water from the stream. In other
words, it means “first come - first served.”
“Many of the early cases of prior appropriation
occurred in California, during the gold rush in
the 1840s and 1850s, when miners needed
a secure supply of water for use off riparian
land” [5]. Moreover, the 1997 UN International
Watercourse Convention lists the principle
among determining factors unless alternative
sources of water allocation can be found [6].

Meanwhile, “under restricted sovereignty
(limited territorial sovereignty), a state’s
exercise of sovereignty over its territory is
limited by the obligation to ensure that it does
not cause significant harm to other states” [3].

“The community of interests” theory rests
on the notion that riparian states inherently
share international watercourses because of
“their natural, physical unity” [7]. Therefore,
states form a community of interests in
watercourse as well. That is, it is based on
the notion that water is commonly held. This
principle was recognized by international
courts. In 1929 the Permanent Court of
International Justice in the Territorial
Jurisdiction of the International Commission
of the River Oder decision referred explicitly
to a “community of interests of riparian
states.” Further, “the International Court of
Justice has subsequently referenced the River
Oder case and referred to a community of
interests in states in an international river in
its decision in the 1997 Gabcikovo-Nagymaros
Project case” [8]. Meanwhile, scholars such as
Weiss categorized the principles of limited
territorial sovereignty and community of
interests among the contemporary dominant
principles.

On the other hand, there is another
alternative principle which regarded as “a
suggested logical corollary to the principle
of equitable utilization: a principle of
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equitable sharing of downstream benefits”
[9]. This principle has seen its application
both domestically and internationally. “The
principle of equitable utilization is enshrined
in both the Helsinki Rules and the UN
Watercourses Convention” [10]. Furthermore,
international courts often regarded to this
principle during the process of analyzing
several cases. For instance, “the judgment
of the International Court of Justice ... in the
Gabcikovo-Nagymaros Project also supports
the proposition that equitable utilization is
the basic governing principle of customary
international water law” [8].

Selected Transboundary Water Disputes
offering Insights for Central Asia

In this section, the paper conducts a
comparative analysis between Central
Asian water dispute and the Indus River
case (Pakistan vs. India) for the following
reasons. First, India and Pakistan were
one of the British colonies which were
governed by one superpower, identical to
the fact that Central Asian states were once
union republics included in the former
USSR. Second, downstream Pakistan and
upstream India concluded the 1960 Indus
River Treaty to solve the water sharing
issue, and the 1960 Indus River Treaty sets
“historic and planned use (for Pakistan) plus
geographic allocations (western rivers vs.
eastern rivers)” [11] as a criterion for water
allocations of the Indus River. Likewise,
Uzbekistan prefers the same criteria for
resolving the water sharing problems in
Central Asia. That is, the Uzbek government
argues that “existing and potential uses of the
watercourse” and “geographic character” [8]
there of as well should play decisive role in
the region’s water apportionment. Shifting
the focus back to the Indus River Basin, the
paper notes that, similar to Central Asian
states, for Pakistan and India “the most
important issue was control by each state
of its own resource” [11]. Consequently,
“structural division of the (Indus River)
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basin, while crucial for political reasons,
effectively precludes the possibility of
increased integrated management” [11] as it
happened in Central Asian water allocation
agreements. At the same time, the 1960
Indus River Treaty offers an effective answer
to downstream Pakistan’s prime concerns,
namely, the delivery schedule and the volume
of river flow, which is now on top priority for
Central Asian downstream riparian nations.
For they need water flow much for their
irrigation fields, especially in vegetation
period (March - September). Furthermore,
the Indus River conflict experience shows
that more international engagement in
disagreement, more encouragement to
cooperate. As a matter of fact, when Pakistan
and India could not find a common solution
in 1953, the World Bank asked each party to
prepare its own plan, which consequently
be subject to further analysis by the World
Bank for marking similar proposals and
provisions.

In fact, Article IX (5) of the 1960 Indus
River Treaty sets out thatif the parties cannot,
through compromise, resolve the dispute
arose in applying this treaty; either party has
a right to refer to court in order to initiate
the arbitration proceedings [12]. Therefore,
in 2010 Pakistan brought the issue, so called
the Kishenganga Hydroelectric Project
which could not find its appropriate solution
through bilateral negotiations by the
parties, to Permanent Court of Arbitration.
Particularly, one of the questions was “the
legality of the construction and operation of
an Indian Hydroelectric Project located in
Indian-administered Jammu and Kashmir”
[13] which would obviously influence on
the river flow allocated to downstream
Pakistan. So, in the process of negotiating,
Pakistan argued that India was, by means
of this construction, going to gain a total
control over the water flow which the
1960 Indus River Treaty apportioned to
Pakistan. (Here, the research has to note
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iNTDq
RS I/(
A

12.00.10 - XALJARD HUQud < EB
%

&

7,
’runw

that downstream Uzbekistan once had the
identical view towards the construction of
the Rogun hydropower station in upstream
Tajikistan). On the contrary, upstream India
claimed that the Kishenganga Hydroelectric
Project would bring no adverse impact on
the quality of water flow apportioned to
Pakistan. Accordingly, PCA determined that
“this obligation (to maintain the natural
channels of the rivers and its effect on inter-
tributary transfers) involves maintaining the
river channels’ physical capacity to carry
water, and does not require maintaining
the timing or volume of the flow in the
river,” however, “Pakistan retains the right
to receive a minimum flow of water from
India in the Kishenganga/Neelum riverbed
at all times” [12], despite the fact that India
could go ahead with its project. Besides,
PCA required the parties to share further
information to set the minimum amount of
river-flow, apportioned to Pakistan. In the
meantime, the research draws attention to
the fact that it is also technically problematic
to find out the minimum volume of Central
Asian transboundary rivers’ flow as well, due
to the lack of relevant information.

The next case the paper analyzes is the
Mekong River case. Identical to the plans of
Central Asian upstream republics, upstream
“China would like to fully develop the Upper
Mekong Basin and has proposed the building
of 15 dams for hydroelectric power” [14].
Obviously, this Chinese ambition puts under
risk the water allocation scheme achieved by
the Mekong River Commission formed in 1957
by most of the riparian nations. Later, “in 1975,
the riparians set out to refine the Committee’s
objectives and principles for development in
support of the Plan in a ‘Joint Declaration on
Principles,” including the first (and so far only)
precise definition of ‘reasonable and equitable
use’ based on the 1966 Helsinki Rules ever
used in an international agreement” [15].
However, upstream China and Myanmar
did not show their willingness to participate

in the 1995 Agreement on the Sustainable
Development of the Mekong River Basin
under the Mekong River Commission [16].
Thus, they created a kind of barrier to achieve
the ultimate goals of this 1995 Agreement.
In the meantime, this study argues that the
Mekong River case provides good lessons for
comparative analysis. For instance, it served
to some extent, as an example of the argument
“the greater the international involvement in
conflict resolution, the greater the political
and financial incentives to cooperate”
[17] while Central Asian nations takes the
standpoint of choosing bilateral negotiations
rather than multilateral one. In addition,
“by establishing and utilizing the necessary
management infrastructure before respective
senses of urgency had the chance to hamper
political decision-making, the Mekong
Commission had already developed a routine
of cooperation which proceeded despite later
political tensions” [17]. In contrast, this sort of
cooperation is largely absent in Central Asian
countries since 2000. However, the research
has to acknowledge the weak point of
comparing the Mekong River case and Central
Asian water dispute. That is, the volume of
water flow shared between riparian nations
was not a key problem in the Mekong River
Basin.

Furthermore, this article analyzes the Nile
River case between Egypt and Sudan in terms
of comparative study with transboundary
water sharing problems in Central Asia.
Similar to the water issues in Central Asia,
the allocation of the Nile’s waters came to
be interstate tension between the riparian
countries after the fall of British colonialism
in this region. Therefore, Egypt and Sudan
signed Agreement for the Full Utilization of
the Nile Waters (the Nile Waters Agreement)
in 1959. The approach which sounds
“acquired rights plus even division of any
additional water resulting from development
projects” [18] served as criteria for water
apportionment under the 1959 Nile Waters
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Agreement. According to this Agreement, “the
losses were deducted from the Nile yield of 84
billion cubic meters (BCM) and the remaining
water was divided among Egypt and Sudan as
55.5 and 18.5 BCM, respectively. Sudan was to
construct projects to contribute to the Nile’s
flow by preventing evaporation losses in the
Sudd swamps of the White Nile, with costs
and benefits divided equally between the two
countries” [19]. However, this research has to
note that new challenges are emerging to this
1959 Nile Waters Agreement. Namely, “other
watercourse nations, particularly Ethiopia,
are planning development projects that may
necessitate renegotiating a more inclusive
treaty” [18]. Moreover, as in the Central Asian
water dispute, “the core question of historic
versus sovereign water rights is complicated
by the technical question of where the river
ought to be best controlled — upstream or
down” [20]. In addition, due to its geopolitical
strength, Egypt could maintain its higher
position against other upstream nations, the
factthatissimilarto Central Asian heavyweight
- Uzbekistan’s standpoint in 1990s.
Meanwhile, this study draws attention to
the lessons for Central Asian riparian nations
in the light of the Nile River case. In fact,
“while Egypt and Sudan were negotiating
their Nile Waters Agreement, the government
of Ethiopia [another upstream riparian state]
declared that it was reserving its rights
for future use of 84 percent of the flow”
[21]. Similar to the Central Asian scenario,
downstream “Egypt, who resisted any
diminution of the Nile waters,” favored the
no-harm rule against its upstream neighbors.
Later the Egyptian government built a dam in
its own territory to secure its own summer
water intake from the Nile, identical to what
Uzbekistan and the Kyrgyz republic did in
Central Asia [20]. However, this attitude of
Egypt resulted in “the loss of almost a fifth of
the Nile’s annual flow from evaporation and
seepage from the downstream” reservoir in
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Egypt; moreover, “this loss also increases the
salinity of the water downstream” [21].

Conclusions

Water tension in Central Asia has become
one of the regular questions of academic
research since the fall of the Soviet Union
in 1991. After almost 25 years of interstate
negotiations this issue is still a challenge to
peace and stability between the riparian states.
Central Asian states could not come up with any
treaty satisfactory to all of them so far because
of their unilateral approach to the problem.
This research argues that the riparian nations
of Central Asia can achieve a legal solution in
the light of the principles of non-significant
harm and sustainable development. To date,
downstream countries took the position of
keeping the former Soviet water management
scheme on a status-quo basis. However,
upstream states found that Sovietarrangement
unreasonable as they need more proportion of
water flow, in particular for hydropower usage.
Thus, this article underlines that adherence
to the principles of non-significant harm and
sustainable development is one way to avoid
transboundary water dispute in a long-term
perspective. The final outcome of this research
is stability and avoidance of conflict, prosperity
and growth of investment attractiveness [22]
in Central Asia.

In addition, the paper sums up that there
is no universally accepted set of international
water law principles. On the contrary, most
principles used to settle international water
disputes are contradictory in nature. However,
the principles of non-significant harm and
sustainable development have recently been
taking precedence among the states involved
in transboundary water disputes. Finally, the
research argues that the Kishenganga Case
provides useful lessons for the Central Asian
watercourse states. This case has facts almost
identical to those in the Central Asian disputes,
and is one of the few that has been heard by an
international body.
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