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SIYOSIY PARTIYANING HUQUQIY MOHIYATI VA
UNING NAZARIY-HUQUQIY TAHLILI
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Annotatsiya. Mamlakatimizda siyosiy partiyalar faoliyatini rivojlantirish va davlat va jamiyat hayotida
ularning rolini kuchaytirish uchun qonunchiligimizga kiritilayotgan har bir o‘zgartirishlar siyosiy partiyalarning
jamiyat hayotida muhim rol o'ynashi va erkin faoliyat yuritishini kozlab amalga oshirilmoqda. O‘zbekiston
Respublikasini yanada rivojlantirish bo'yicha Harakatlar strategiyasida siyosiy tizimni rivojlantirish, davlat va
jamiyat hayotida siyosiy partiyalar rolini kuchaytirish ustuvor vazifa sifatida belgilanganligi mazkur yo‘nalishda
yanada zamonaviy mexanizmlarni joriy etishni taqozo etadi. Maqola siyosiy partiya tushunchasi, huquqiy mohiyati
va uning nazariy-huquqiy tahlili masalasiga bag‘ishlangan bo‘lib, asosan, milliy va xorijiy davlatlar qonunchilik
hujjatlari va bu boradagi ilmiy tadqiqot ishlari qiyosiy tahlil qilindi. Xususan, xorijiy davlatlardan GFR, Rossiya
Federatsiyasi, Moldova, Ozarbayjon, Qozog'‘iston, Qirg‘iziston, Gruziya, Makedoniya, Ukraina kabi bir qator
davlatlarning qonunchilik hujjatlari o‘rganildi va milliy qonunchilik bilan qiyosiy tahlil qilindi. Tadqiqot ishimizda
siyosiy partiya tushunchasi, huquqiy mohiyati va uning nazariy tahlili yuzasidan amaliy taklif va ilmiy xulosalar
berildi.

Kalit so‘zlar: siyosiy partiya, partiya, siyosiy guruh, sho'ro, partiya dasturi, partiya ustavi, ko‘ppartiyaviylik,
xalqaro tajriba.

TEOPETUKO-IIPABOBO AHAJIM3 IOHATUA NOJIMTUYECKOH
MAPTHUU U EE IPABOBOM ITPUPO/IbI

IllogmoHoB Mup3oxujg MyxTop yrJu,
JIOKTOPaHT TalllKeHTCKOT0 rocyZlapCTBEHHOI0
I0pU/IMY€eCKOr0 YyHUBEPCUTETA

AHHOomayus. B yeasx pazsumusi desmenbHOCMU hoaumuveckux napmutl 8 Hawell cmpaHe U ycu/aeHus
UX poau 6 xusHu 2ocydapcmea u obujecmea kaxcdoe usMeHeHue 8 HaweM 3aKoHodamesabecmeae J0AHCHO 6blimb
Hanpae/seHo Ha obecneveHue 8ANMCHOU POAU NOAUMUYECKUX napmull 8 06ujecmeeHHoll HU3HU U UX c80600HOU
dessmeavHocmu. Cmpameausi delicmsull no dasibHellwemy pazsumur Pecnybauku Y3bekucmaH 8 Kauecmee
npuopumema onpedessiem pasgumue NOAUMUYECKOU cucmeMbl, ycuieHue poau NOAUMUYECKUX napmutl 8 #UsHU
eocydapcmea u obujecmea u eHedpeHue 60.1ee COBPEMEHHbIX MEXAHU3MO08 8 3MoM HanpasieHuu. B cmamobe
paccmampusaromcsi noHsimue, pagosasi CywHOCMs U mMeopemuko-npasosoll aHaau3 noaumuyeckoli napmudu,
8 OCHOBHOM nocpedcmeoM CPABHUMENbHO20 AHA/AU3A HAYUOHA/NBbHO20 U 3apy6excHo20 3aKoHodame/abcmsd
U HayuHbulx uccaedosaHull 8 amoll obaacmu. B yacmHocmu, 6blau usyveHvl 3akoHodamesbHble aKmbl psida
3apybesxcHblx cmpaH, makux kak PedepamueHas Pecnybauka TI'epmanusi, Pocculickas ®edepayus, Mosdosa,
Asep6atidxcaH, Kazaxcman, KvipebiscmaH, I'py3us, MakedoHus, YkpauHa, u nposedeH CpasHUmMeAbHO-npagosoll
aHau3 ¢ HaYUOHA/AbHbIM 3aKOHoOdameabcmeoM. B Hawell uccaedosamenbckoll pabome 6bl1u daHbl npakmuveckue
npedIoxHceHUs U HayyHble 8b1800bI NO NOHSMU0, NPABO8OU CYyWHOCMU U Meopemu4ecKkomy aHaausy noaumuyeckol
napmuu.

Kawouessle ci108a: nosumuveckas napmusi, napmusi, NOAUMU4ecKas 2pynna, cosem, napmutiHas npoepammad,

napmutiHslll ycmas, MHO20napmutiHocms, MexcdyHapoOHbIU onbim.
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THE CONCEPT OF POLITICAL PARTY, ITS LEGAL NATURE AND ITS THEORETICAL AND LEGAL
ANALYSIS

Shodmonov Mirzokhid Muhtor ugli,
Doctoral student
of Tashkent state university of law

Abstract. In order to develop the activities of political parties in our country and strengthen their role in the life of
the state and society, every change in our legislation is aimed at ensuring that political parties play an important role
in public life and operate freely. The Strategy of Actions for the Further Development of the Republic of Uzbekistan
identifies the development of the political system, strengthening the role of political parties in the life of the state and
society as a priority and the introduction of more modern mechanisms in this direction. The article deals with the
concept, legal essence and theoretical-legal analysis of a political party, mainly through the comparative analysis of
national and foreign legislation and scientific research in this area. In particular, the legislative acts of a number of
foreign countries, such as the Federal Republic of Germany, the Russian Federation, Moldova, Azerbaijan, Kazakhstan,
Kyrgyzstan, Georgia, Macedonia, Ukraine, were studied and compared with national legislation. In our research work,
practical suggestions and scientific conclusions on the concept, legal essence and theoretical analysis of a political

party were given.

Keywords: political party, party, political group, council, party program, party charter, multiparty system,

international experience.

Kirish

Bugungi kunda dunyodagi barcha demokratik
davlatlarda siyosiy hokimiyatning shakllanishi-
ni siyosiy partiyalar ishtirokisiz tasavvur qilib
bo‘lmaydi. Siyosiy partiyalar demokratiya yuqori
darajada rivojlangan davlatlarda ham o‘z-o‘zidan
taraqqiy etmagan, balki uzoq tadrijiy yo‘l bilan
murakkab ijtimoiy muhitni boshdan kechirish
orqali huquqiy islohotlar bilan rivojlangan. Bu ja-
rayon mamlakatimizda ham bosqichma-bosqich
rivojlanib, siyosiy partiyalarning jamiyatimiz si-
yosiy hayotida faoliyati demokratlashib, ularning
konstitutsiyaviy va huquqiy asoslari yaratildi.

Tadqgiqotchi olimlarning fikricha, barcha
demokratik davlatlarda siyosiy partiyalarning
faoliyat yuritishida ijobiy natija uchun 3 ta muhim
asos bo‘lishi lozim:

1. Siyosiy partiyalar faoliyatining tashkiliy-
huquqiy asoslari;

2. Siyosiy partiyalar faoliyatining mafkuraviy-
g'oyaviy asoslari;

3. Siyosiy partiyalar faoliyatining moddiy-tex-
nik va moliyaviy asoslari.

Yuqorida ta’kidlangan uch omilni ilmiy tahlil
qilar ekanmiz, har biri muhim ekanligi va bu asos-
larni shakllantirmasdan turib siyosiy partiyalar
faoliyatida yuqori natijaga erisha olmasligimiz va
eng muhim jihati, demokratik jamiyatda fugarolar
siyosiy partiya tushunchasi va uning huquqiy mo-

hiyatini tushuna olmasliklari salbiy holat ekanligi-
ni anglashimiz lozim.

2017-2021-yillarda O‘zbekiston Respublika-
sini rivojlantirishning beshta ustuvor yo‘nalishlari
bo‘yicha Harakatlar strategiyasida birinchi ustu-
vor yo‘nalish “Davlat va jamiyat qurilishi tizimini
takomillashtirishning ustuvor yo‘nalishlari” deb
nomlangan bo‘lib, uning birinchi bandi “Demokra-
tik islohotlarni chuqurlashtirish va mamlakatni
modernizatsiya qilishda Oliy Majlis, siyosiy par-
tiyalarning rolini yanada kuchaytirish” deb bel-
gilanishi ham sohada siyosiy partiyalar tizimini
rivojlantirish hamda davlat va jamiyat hayotida si-
yosiy partiyalar rolini kuchaytirish, ular o‘rtasida
sog‘lom raqobat muhitini shakllantirishda muhim
gadamlardan biri bo‘ldi.

Shu o‘rinda siyosiy partiyalarning har tomon-
lama va jadal rivojlanishi uchun shart-sharoit-
lar yaratish, ularni modernizatsiya qilish hamda
liberallashtirish bo‘yicha ustuvor yo‘nalishlar-
ni amalga oshirish maqgsadida O‘zbekiston Res-
publikasi Prezidenti Sh.M. Mirziyoyev 2017-yil
22-dekabr Oliy Majlisga gilgan Murojaatnoma-
sida shunday degan edi: “Bugungi siyosiy parti-
yalar faoliyatini amalga oshirishning aniq huquqiy
mexanizmlari yaratilmagani, davlat va jamiyat
boshqaruvida siyosiy partiyalarning ta’sirchan va
amaliy mexanizmlarini joriy etish magsadida siyo-
siy partiyalar faoliyatining ochiqligi, mustaqilligini
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ta’'minlaydigan, ularni aholi bilan bevosita bog‘lab,
hokimiyat shakllanishida ko‘prik vazifasini baja-
ruvchi mexanizm yaratish lozim” [1].

Shuningdek, davlatimiz rahbari Yangi
0O‘zbekiston taraqqiyot strategiyasi asosida “Yan-
gi 0‘zbekiston - xalqchil va insonparvar davlat”
g'oyasini ilgari surayotganligi bu borada ham yana
muhim qadamlardan biri bo‘ladi, deb ta’kidla-
shimiz mumkin [2].

Shujihatdan tadqiqot ishimizda siyosiy partiya
tushunchasi, huquqiy mohiyati va uning nazariy-
huqugqiy tahlili, asosan, milliy va xorijiy davlatlar
gonunchilik hujjatlari va bu boradagi ilmiy tad-
giqot ishlari bilan qiyosiy tahlil asosida ilmiy tad-
qiq qilindi. Bundan ko‘zlangan maqsad huqugqiy
jihatdan milliy va xorijiy tajribani o‘rganish,
shuningdek, milliy va xorijiy olimlarimizning bu
boradagi ilmiy fikrlarini giyosiy tahlil qilish orqali
siyosiy partiya tushunchasi, huquqiy mohiyatini
nazariy-huquqiy jihatdan kengroq tavsiflash va
ularning jamiyat hayotidagi o‘rnini kuchaytirish-
dan iborat.

Material va metodlar

Tadqiqot doirasida huqugqiy fanlarda ilmiy
metodlar bo‘lgan ilmiylik, xolislik, tizimlilik (siste-
malilik), determinizm tamoyillari, xronologik
uslub, huquqiy taqqoslash uslubi, induksiya-de-
duksiya va boshqga ilmiy metodlar qo‘llanildi.

Tadqiqot natijalari

Hozirgi kunda har bir davlatda siyosiy parti-
yalarning huquqiy maqomi, ularning siyosiy ha-
yotdagi roli, davlat bilan o‘zaro munosabatlarini
belgilashda siyosiy partiya tushunchasini tahlil
qilish va uning mohiyatini xalqimiz ongiga sing-
dirishda siyosiy partiyalar to‘g'risidagi maxsus
gonunlar qabul gilinganligi, yurtimizda va xorijda
ko‘plab olimlarimizning bu borada ilmiy tadqiqot
olib borganligi va bu jarayon davom etayotganligi
muhim ahamiyat kasb etadi. Shu jihatdan nafaqat
respublikamiz, butun dunyodagi demokratik dav-
latlarda faoliyat yuritayotgan siyosiy partiyalar-
ning zamonaviy konstitutsiyaviy-huqugqiy asoslari
qabul qilindi va siyosiy partiya tushunchasining
huqugqiy termin sifatida yuridik qoidasi yaratildi.

Biz gonunchilik hujjatlarida va olimlarning
ilmiy tadqiqotlarida  siyosiy partiya tushun-
chasiga berilgan ta’riflarni o‘rganish va qiyosiy
tahlil qilishdan oldin siyosiy partiya so‘zining
lug‘aviy-etimologik jihatiga e’tibor qaratadigan
bo‘lsak, bu tushuncha o‘ziga xos ma’no-mazmunga
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ega ekanligini kuzatamiz. Siyosiy partiya so‘zining
lug‘aviy ma’'nosini tahlil gilar ekanmiz, bu ikki so‘z
bir nechta tildan kelib chiqqanligini ko‘rishimiz
mumkKin. Siyosiy so‘zi arabcha “—sL" (siasiun),
ya'ni “boshqgarish” ma’nosini, partiya so‘zi esa lo-
tin tili va fransuz tilida “pars”, “particium”, ya'ni
“gism”, “bo‘lak” degan ma’nolarni anglatadi. Ular-
ni umumlashtirsak, “boshqaruvchi bo‘lak”, “bosh-
garuvchi gism” degan tushunchalar hosil bo‘ladi.
Bu tushuncha barcha davlatlarda turlicha nomlar
bilan atalgan va demokratik prinsiplar va ten-
densiyalar rivojlanishi bilan ularning nomlanishi,
magqsad va vazifalari hamda faoliyat mexanizmi
ham o‘zgarib borgan. Masalan, birgina yurtimizda
XX asrda “sho‘ro” deb nomlangan siyosiy guruhlar
bugungi kunda siyosiy partiya sifatida ijtimoiy
hayotimiz va davlatchiligimiz siyosiy hayotida
muhim orin egallagan.

Siyosiy partiya tushunchasining huquqiy ta'rifi
nafagat milliy qonunchiligimiz, balki boshqa mam-
lakatlar qonunchiligida turlicha aks etgan. Buni
bir nechta mamlakatlar qonunchiligi bilan milliy
gonunchiligimizni giyosiy tahlil qilgan holda, ular-
ga birma-bir to‘xtalib, tadqiqotimiz doirasida o‘z
fikrlarimizni asoslab o‘tamiz.

1. Avvalo, O‘zbekiston Respublikasining “Si-
yosiy partiyalar to‘g'risida”gi qonunining 1-mod-
dasiga ko‘ra, “Siyosiy partiya O‘zbekiston Res-
publikasi fugarolarining garashlar, manfaatlar va
magqsadlar mushtarakligi asosida tuzilgan, davlat
hokimiyati organlarini shakllantirishda jamiyat
muayyan qismining siyosiy irodasini ro‘yobga
chigarishga intiluvchi hamda o‘z vakillari orqa-
li davlat va jamoat ishlarini idora etishda qat-
nashuvchi ko‘ngilli birlashmasidir” (O‘zbekiston
Respublikasi “Siyosiy partiyalar to‘g‘risida”gi
gonuni. Qonunchilik ma’lumotlari milliy bazasi,
21.04.2021-y.,03/21/683/0375-son, 15.10.2021-
y., 03/21/722/0960-son), deb belgilangan.

Xorijiy mamlakatlardan biri Moldaviya Res-
publikasining siyosiy partiyalar to‘g'risidagi
gonunchiligida siyosiy partiyaga quyidagicha ta’rif
berilgan: “Siyosiy partiya - bu Moldaviya Respub-
likasi fuqarolarining siyosiy manfaatlari va iroda-
sini ifoda etuvchi va amalga oshiradigan, ixtiyoriy,
0‘zini 0zi boshqaradigan, qat’iyatli a’zolik asosida
tuzilgan jamoat birlashmasidir” [4].

Barcha sohada rivojlanib, yetakchi davlatlar-
dan biriga aylanib borayotgan yana bir xorijiy
mamlakatlardan biri Gruziya Respublikasining
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“Fuqarolarning siyosiy birlashmalari to‘g'risi-
da”gi qonunining 1-moddasida siyosiy partiyaga
quyidagicha ta'rif berilgan: “Fuqarolarning si-
yosiy birlashmasi umumiy g‘oyaviy va tashkiliy
asosda tuziladi. Ushbu qonunda belgilangan tar-
tibda ro‘yxatdan o‘tgan va amalga oshiradigan
fugarolarning ixtiyoriy mustaqil birlashmasidir. U
Gruziya Konstitutsiyasi va qonunchiligi doirasida
faoliyat olib boradi” [5].

Yevropa qit’asining eng demokratlashgan dav-
latlaridan biri Germaniya Federativ Respublika-
si qonunchiligida partiyalar - Federatsiya yoki
davlatlardan birida doimiy ravishda yoki uzoq
vaqt davomida siyosiy iroda shakllanishiga ta’sir
ko‘rsatadigan va Bundestag yoki Landtaglardan
birida xalgning vakolatxonasida ishtirok etish-
ni istagan fuqarolarning birlashmalari, agar ular
bunday niyatlarning jiddiyligini yetarli darajada
kafolatlasa, ularning masalaga haqiqiy munosaba-
tining umumiy xususiyati va xususan, tashkilot-
ning soni va barqarorligi, a’zolari soni va faol ijti-
moiy faoliyati erkindir. Fagatgina shaxslar partiya
a’zosi bo‘lishi mumkin [5].

Siyosiy partiya tushunchasi Makedoniya Res-
publikasi qonunchiligida siyosiy, iqtisodiy, ij-
timoiy, madaniy va boshga huquglar hamda
e'tiqodlarni amalga oshirish va himoya qilish
hamda ishtirok etganda, siyosiy qarorlarni qabul
qilish jarayonida ishtirok etish magsadida tashkil
etilgan fugarolarning ixtiyoriy tashkiloti hisobla-
nadi. Siyosiy partiyalar o‘zlarining maqsadlariga
siyosiy irodani shakllantirish va ifoda etish hamda
saylovlarda gatnashish hamda boshqa demokra-
tik yo‘llar bilan erishadilar [6].

Mamlakatimizga qardosh bo‘lgan davlatlar-
dan biri Ozarbayjon Respublikasi qonunchiligida
siyosiy partiyalar fugarolarning umumiy siyosiy
g'oyalar va magsadlarga ega bo‘lgan, mamlakat
siyosiy hayotida qatnashadigan birlashmalari deb
ta’kidlangan. Siyosiy partiyalar Ozarbayjon Res-
publikasi fuqarolarining siyosiy irodasini shakl-
lantirishda o‘zlarining vazifalari va maqgsadlaridan
kelib chiqgib, Ozarbayjon Respublikasi Konstitutsi-
yasi va qonunlariga muvofiq ravishda faol gatna-
shadi [7].

Demokratik islohotlarda juda ko‘plab murak-
kab jarayonlarni boshdan o‘tkazgan qo‘shni
Qirg'iziston Respublikasi qonunchiligida siyosiy
partiya tushunchasi qonunda fugarolarning ixtiy-
oriy birlashishi deb tushuniladi. Ular umumiy si-

yosiy magsad va vazifalarga ega bo'lib, aholining
ma’lum bir gismining siyosiy irodasini amalga
oshirishga hissa qo‘shadi va o‘zlarining vakillari
orqali davlat ishlarini boshqarishda gatnashadilar
[8], deb belgilangan.

Demokratik davlat shakllantirishda o‘ziga xos
tajribaga ega Qozog‘iston Respublikasi qonun-
chiligida siyosiy partiya - bu Qozog‘iston Res-
publikasi fugarolarining ixtiyoriy birlashmasi
bo‘lib, u fugarolarning, turli ijtimoiy guruhlarning
davlat hokimiyati, mahalliy o‘zini o‘zi boshqgarish
organlarining vakillik va ijro etuvchi organlarida
ularning manfaatlarini himoya qilish va ularning
shakllanishida ishtirok etish maqgsadida siyosiy
irodasini ifoda etadi [9], deb ta’kidlab o‘tilgan.

Barchamizga ma’lumki, O‘zbekiston Respub-
likasi juda ko‘p jihatlarda norma ijodkorligi jara-
yonida Rossiya Federatsiyasi qonunchiligiga mu-
rojaat qilgan va ularning bu boradagi tajribasidan
foydalangan. Bu davlat ham barcha sohalar singari
siyosiy partiya va ularni huquqiy tartibga solish va
boshqga shunga oid masalalarda muayyan tajrib-
ga ega. Xususan, Rossiya Federatsiyasida siyosiy
partiya - bu Rossiya Federatsiyasi fuqgarolarin-
ing siyosiy irodasini shakllantirish va ifoda etish,
jamoat va siyosiy aksiyalarda, saylovlarda va re-
ferendumlarda qatnashish, shuningdek, davlatda
fugarolarning manfaatlarini himoya qilish orqali
jamiyatning siyosiy hayotida ishtirok etish magqg-
sadida tashkil etilgan jamoat birlashmasidir [10],
deb belgilangan.

Yuqorida siyosiy partiya tushunchasini bir
gancha davlatlar gqonunchiligi misolida o‘rganib
chigdik. Ularni umumiy jihatdan tahlil gilar ekan-
miz, ushbu tushunchaning nazariy-huqugqiy asos-
lari va huquqiy mohiyatidagi umumiy jihatlar
hamda farqli jihatlarni ko‘rishimiz va farqlashimiz
mumKkin.

Xususan, siyosiy partiya nodavlat notijorat
tashkilot ekanligi, siyosiy partiyaga birlashish-
ning ixtiyoriyligi, jamiyat siyosiy hayotida ishtirok
etish huquqgining mavjudligi kabi bir qancha holat-
lar milliy va xorijiy qonunchiligimizda siyosiy par-
tiya tushunchasida uzviy mushtaraklik va bog‘liq-
lik borligini yaqqol ko‘rsatadi.

Siyosiy partiya tushunchasi, huquqiy mohiyati
va uning nazariy-huquqiy tahlilini yanada keng-
roq tadqiq qilish va o‘rganish uchun bu borada
ilmiy tadqiqot olib borgan milliy va xorijiy olim-
larimizning ilmiy tadqiqotlariga nazar solsak,
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o‘rinli bo‘ladi. Juda ko‘plab tadqiqotchi olimlar bu
borada ilmiy faoliyat olib borgan va bu jarayon
davom etgan holda, birmuncha fundamental il-
miy asoslar yaratilgan. Shu o‘rinda siyosatshunos
olim Sh. Mamadaliyevning quyidagi fikrini kelti-
rib o‘tmoqchimiz: “Partiya kishilarni ma’lum bir
g'oya atrofida ixtiyoriy ravishda birlashtirgan, o‘z
g'oyasini hayotga tatbiq etish magsadida hoki-
miyat uchun kurash olib boruvchi, o‘zining dastu-
ri, nizomi, tarkibiy tuzilishiga ega bo‘lgan siyosiy
tashkilotdir” [11, 33-b.].

0‘z sohasining yetuk tadqiqotchi olimi bo‘lgan
R. Douz: “Siyosiy partiya jamoat tashkilotlarining
eng siyosiysi hisoblanadi”, deb aytgan edi. Shu-
ningdek, tadqgiqotchi olim E.Berk “Partiya milliy
manfaatlar uchun hamkorlik qilish maqsadlarida
uyushgan, ba’zi bir prinsiplar yuzasidan bir xil
garashlarga ega kishilarning tashkilotidir”, deb
ta’kidlagan. Tadqgiqotchi olim V. Xasbax esa par-
tiyani quyidagicha tushuntirishga harakat gilgan:
“Partiya bir xil siyosiy qarashlar va maqsadlarga
ega bo‘lgan, o'z shaxsiy manfaatlarini qondirish
magqsadlarida siyosiy hokimiyatni egallashga inti-
layotgan kishilar ittifoqidir” [12, 30-31-b.].

Yuqoridagi keltirilgan olimlarimizning siyosiy
partiya tushunchasiga oid ilmiy fikrlari bugungi
kunda oz isbotini topgan va ilmiy fundamental
asoslar yaratilgan.

Bundan tashqari, yana bir tadqiqotchi olim M.
Veber ilmiy faoliyatini kuzatar ekanmiz, u siyosiy
partiyaga quyidagicha ta’rif beradi: “Partiyalar
a’zolikka gabul qilishning ixtiyoriyligiga asoslan-
gan, oz oldiga faol a’zolarining moddiy foyda
yoki shaxsiy imtiyozlar olishi uchun ma’naviy va
moddiy sharoitlar yaratish hamda o‘z rahbariya-
ti uchun siyosiy hokimiyatni egallash maqgsadini
go‘ygan jamoat tashkilotlaridir” [13, 677-b.].

Siyosiy partiya tushunchasiga olimlarimiz to-
monidan “Yuridik ensiklopediya’da ham qisqa
va lo‘nda yondashilganligini ko‘rishimiz mum-
kin. Unda siyosiy partiyaga ijtimoiy guruhlarn-
ing manfaatlarini ifodalovchi, ularning eng faol
vakillarini birlashtiruvchi siyosiy tashkilot [14,
392-b.] deb ta'rif berilgan. Siyosiy partiya tush-
unchasi va uning huquqiy mohiyatini kengroq
anglar ekanmiz, u boshqa siyosiy klublardan shu-
nisi bilan farqlanadiki, ular o‘z saflariga mumkin
gadar ko‘proq a’'zolarni jalb etish, siyosiy kurash-
ning qonuniy usullaridan keng foydalanish hamda
faqat saylovlar davri bilan cheklanmagan faollikka
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intilish hamda bu orqali davlat va jamiyat boshqa-
ruvida, vakillik hokimiyati shakllanishida muhim
ahamiyatga egaligini bilishimiz mumkin.

0‘zbekiston Milliy Ensiklopediyasida partiya-
ga “ljtimoiy guruhlar manfaatlarini ifodalovchi,
ularning eng faol vakillarini birlashtiruvchi siyo-
siy tashkilotlar” [15, 698-b.], deb ta’rif berilgan.
Ushbu ta’rif ham siyosiy partiya tushunchasining
mohiyatini anglashga xizmat qiladi.

Huqugshunos olim I. Bekov ilmiy tadgiqotla-
rida siyosiy partiyaga shunday ta'rif berilgan: “Si-
yosiy partiya - siyosiy manfaatlar mushtarakligi
asosida birlashgan, davlat hokimiyatining sayla-
nadigan organlarini shakllantirish va ular faoli-
yatida ishtirok etish, shuningdek, davlat organlari
faoliyati ustidan nazoratni ta’'minlashning asosiy
magqsadi sifatida belgilagan fuqarolarning birlash-
masidir [16, 25-b.]".

Mashhur fransuz siyosatshunos olimi M. Dyu-
verje 0'zining «Siyosiy partiyalar» asarida «Siyosiy
partiya davlat va xalq manfaatlarini ifoda etuvchi,
umummilliy manfaatlar, sinflar, ijtimoiy guruhlar
manfaatlari ustunligini ta’minlaydigan va jami-
yatdagi barqarorlikni mustahkamlovchi erkin bir-
lashmadir» [17, 89-b.], deb o'z ilmiy qarashlarini
ilgari surgan.

Xulosalar

Siyosiy partiyalarga oid ilmiy tadqgiqotlar olib
borgan va olib borayotgan milliy va xorijiy olimlar
ilmiy ishlarini tahlil gilar ekanmiz, ulardagi ilmiy
mulohazalar, bildirilgan ilmiy g‘oyalar siyosiy par-
tiyalar mohiyatini yanada teran anglash, nazariy
tahlil qilish, siyosiy partiyaning huquqiy mohiya-
tini chuqurroq tushunishga yordam berishini alo-
hida ta’kidlamoqchimiz.

Biz esa yuqoridagi ilmiy fikrlar asosida siyosiy
partiya tushunchasiga quyidagicha ta'rif berishni
taklif etmoqchimiz: “Siyosiy partiya jamiyatdagi
muayyan ijtimoiy qatlamning xohish-irodasi aso-
sida vujudga kelib, tegishli vakolatli organ tomoni-
dan gonuniy ro‘yxatdan o‘tgan va o‘z elektoratla-
rining manfaatini himoya etgan holda, saylov ja-
rayonlarida gatnashib, siyosiy hokimiyat uchun
kurashuvchi hamda saylangan vakillari orqali
umumdavlat manfaati uchun xizmat qiladigan
fugarolarning ixtiyoriy-ko‘ngilli jamoat birlash-
masidir”.

Shu o‘rinda alohida ta’kidlash joizki, mam-
lakatimizda demokratiya sohasida amalga oshiril-
gan islohotlar natijasi sifatida Buyuk Britaniyaning
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The Economist Intelligence Unit kompaniyasining
2020-yildagi tadqgiqot natijasiga ko‘ra, O‘zbekiston
Demokratiya indeksida 167 ta mamlakat ichida
155-0'rinni qayd etdi [18].

The Economist Intelligence Unitning yillik tad-
giqgotlariga tayanib, uning natijalarini quyidagi
jadval asosida o‘tgan yillarga solishtirgan holda
tahlil qilishimiz mumkin [19].

Jadval
Xalqaro demokratiya indeksi
Ne 2014 |2015(2016 |2017(2018|2019 [2020{2021
Jamidav-— |y 6 1167 | 167 | 167 | 167 | 167 | 167 -

latlar soni
O‘zbekiston
Respublikasi

154 | 158 | 158 | 158 | 156 | 157 | 155 | -

Yuqoridagi tahlildan kelib chiqqan holda nati-
jaga baho berar ekanmiz, to‘g‘ri, buni ijobiy holat
deb bo‘lmaydi, lekin mamlakatimizda demokra-
tik islohotlar jarayonida, xususan, siyosiy par-
tiyalar faoliyatidagi islohotlar natijasi oldinga
o‘zgarayotganini ko‘rishimiz mumkin. Bu jara-
yondagi huquqiy islohotlar izchil davom ettirilsa,
albatta, 2021-yil uchun e’lon gilinadigan Xalgaro
Demokratiya indeksida ijobiy natijaga erishishimiz
mumkinligini alohida ta’kidlashimiz joiz.

Tadqiqot ishimizda siyosiy partiya tushuncha-
si, mohiyati va uning nazariy-huquqiy tahlili ma-
salasi yuzasidan amaliy taklif va ilmiy xulosalarni
umumlashtirib, quyidagi xulosalarni chigarish
mumKkin:

- siyosiy partiya tushunchasini tushunish
jamiyat siyosiy tizimida siyosiy partiyaning o‘rni
va jamiyat siyosiy hayotidagi magsad va vazifasini
anglashga yordam beradi;

- siyosiy partiya tushunchasi, huquqiy mohi-
yati tahlil etilganda, milliy va xorijiy qonunchilik
asosida giyosiy o‘rganish, huquqiy va tashkiliy
asoslarining o‘ziga xos xususiyatlari bevosita
shakllanish va rivojlanish jarayonida ularning
huqugqiy asoslari o‘zgarishi bilan mustahkamlanib
boradi va takomillashadi;

- jamiyatni demokratlashtirish sharoitida si-
yosiy partiya tushunchasi, huquqiy mohiyati tahlil
etilganda, milliy va xorijiy olimlarimiz ilmiy tad-
giqotlari asosida o‘rganish va ilmiy tadqgiqot nati-
jalarini nazariy tahlil qilish va amaliyotga joriy
etish har bir siyosiy partiyaning jamiyat siyosiy
hayotidagi faolligi va aholi manfaatlarini qay da-
rajada himoya qilishga ta’sir etadi. Shuning uchun
siyosiy partiya tushunchasi, huquqiy mohiyati,
nazariy-huquqiy tahlilining o‘ziga xos xususiyatla-
rini chuqur tanqidiy tahlil etish o‘rinlidir;

- siyosiy partiya tushunchasining nazariy-
huquqiy tahlilini o‘rganish, uning fundamen-
tal huquqiy asoslarini yaratish jamiyat ijtimoiy
hayotida, fuqarolarning ijtimoiy-siyosiy ongi
shakllanishida muhim mezon hisoblanadi. Eng
muhimi, siyosiy partiyalarning demokratik jami-
yatdagi o‘rni nagadar muhimligini anglatgan hol-
da, fuqarolarning siyosiy jarayonda faol qatna-
shishiga bevosita va bilvosita ta’sir ko‘rsatadi.
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NORMA IJODKORLIGI JARAYONIDA FUQAROLAR
ISHTIROKINING NAZARIY ASOSLARI TAHLILI

Boymurodov Botir Panji o'g’li,
Toshkent davlat yuridik universiteti katta o‘qituvchisi,
e-mail: bboymurodovv@gmail.com

Annotatsiya. Mazkur maqolada norma ijodkorligi tushunchasi, uning huquq ijodkorligidan farqli xususiyatlari,
shuningdek, norma ijodkorligi jarayonida fuqarolar ishtirokining nazariy asoslari tahlil qilingan. Bundan tashqari,
amaldagi qonunchilikda belgilangan huquqiy normalar asosida fuqarolarning norma ijodkorligi jarayonida ishtirok
etishi bilan bog‘liq mavjud holatga huquqiy baho berilgan. Norma ijodkorligi jarayoniga fuqarolarni jalb qilishning
normativ-huquqiy hujjatlar sifatiga ko‘rsatadigan ijobiy ta’sirlari hamda norma ijodkorligi jarayonida jamoatchilik
muhokamasiga bo‘lgan obyektiv ehtiyojlar muhokama qilingan. Tizimli, muammoli va gipotetik metodlar yordamida
olib borilgan tahlil natijasida norma ijodkorligi jarayonida fuqarolar ishtiroki bilan bog‘liq mavjud muammo va
kamchiliklar ochib berilgan hamda ularning nazariy-huquqiy yechimlari yuzasidan takliflar bildirilgan.

Kalit so‘zlar: norma ijodkorligi, huquq ijodkorligi, fuqarolar, fuqarolar ishtiroki, normativ-huquqiy hujjat.

AHAJIA3 TEOPETUYECKOM OCHOBBI YYACTHUS I'PAYK/JIAH B IPOLIECCE HOPMOTBOPYECTBA

Boiimypoaos Borup IlaHxu yrimu
CTaplIUK Ipeno/jaBaTesib
TalKeHTCKOTO rocyJapCTBEHHOI'0 IOPUANYECKOT0 YHUBEPCUTETA

AHHOmayus. B cmambe aHau3upyemcs noHsimue HopMomeop4yecmad, e2o 0mau4usi om HOpMoOmMaeopyecmad,
a makde meopemuyeckue 0CHO8bL yHacmus 2paxcdaH 8 npoyecce Hopmomeopecmaa. Kpome mozo, Ha ocHoge
npasoevix HOpPM, yCMAaHO8/AeHHbIX delicmg8ywuM 3aKoOHodame1bcmaoM, npou3sedeHa Npasosas oyeHka mexyujell
cumyayuu ¢ ydacmuem 2paxcdaH e npoyecce Hopmomeopuecmea. 06cyxrcdeHbl nosoxcumesbHsvle 3g@gpekmeol
808./1€4EHUS 2pAXCOAH 8 NPOYECC HOPMOMBOPYECMBA HA KA4eCme0 HOpMAMUBHO-NPABO8bIX AKMO8 U 006eKMUBHbIE
nompebHocmu 8 o06wecmeeHHOM o006cyxcdeHUU 8 npoyecce Hopmomeopdecmed. B pe3ysbmame aHaausa,
npo8edeHHO20 € UCNO01b308AHUEM CUCMeMAMUYECKUX, NPOOAEMHBIX U 2unomemu4eckux Memodos, 6bl1uU 8bls18/1eHbl
cywecmsyruwue npobaemsl U Hedocmamku, C8s13aHHble C yuacmueM 2paxcdaH 8 npoyecce HOpMomeop4ecmsaa, u
BHECeHbl NPEONoNCeHUs N0 UX MmeopemuyveckuM U NPaso8biM peuleHUsIM.

Kalouegvle cnoea: Hopmomeopuecmaso, npasomeopyecmaso, spaxcoave, yyacmue 2paxcdaH, HOpMAamueHo-
npaeosotl akm.

ANALYSIS OF THE THEORETICAL BASIS OF PARTICIPATION OF CITIZENS IN THE PROCESS OF
RULE-MAKING

Boymurodov Botir Panji o‘gli,
Senior teacher of
Tashkent state university of law

Abstract. The article analyzes the concept of rule-making, its differences from law-making, as well as the
theoretical foundations of citizens’ participation in the process of rule-making. In addition, on the basis of legal norms
established by the current legislation, a legal assessment of the current situation with the participation of citizens in
the rule-making process was made. The positive effects of involving citizens in the rule-making process on the quality
of normative legal acts and the objective needs for public discussion in the rule-making process were discussed. As a
result of the analysis carried out using systematic, problematic and hypothetical methods, the existing problems and
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shortcomings associated with the participation of citizens in the rule-making process were identified, and proposals

were made for their theoretical and legal solutions.

Keywords: rulemaking, lawmaking, citizens, citizen participation, normative legal act.

Kirish

Norma ijodkorligi tabiatiga ko‘ra o‘ziga xos,
murakkab jarayon bo‘lib, qonun hujjatlarining
hayotiy va xalqchil bo‘lishi aynan mazkur jarayon-
ga bevosita bog'liq. Shu jihatdan so‘nggi yillarda
norma ijodkorligi faoliyatiga bo‘lgan yondashuvni
tubdan o‘zgartirish, xususan, normativ-huquqiy
hujjatlar loyihalarini ishlab chiqish jarayoniga
keng xalqg ommasini jalb qilish, bunda fuqarolar-
ning yanada faol ishtirokini ta’'minlash, qolaver-
sa, zamon talablaridan kelib chiqib, sohaga aqlli
tartibga solish elementlarini joriy etish, umuman
olganda, norma ijodkorligi faoliyatining huquqiy
asoslarini qayta ko‘rib chiqgish va yanada takomil-
lashtirishga alohida e’tibor qaratilmoqda.

O‘zbekiston Respublikasining Konstitutsiyasi
qabul gilinganligining 24 yilligi munosabati bilan
Prezidentimiz Sh. Mirziyoyev so‘zlagan nutqida
quyidagi fikrlarni bildirib o‘tgan edi: “Afsuski, ho-
zirgi kunda qonunlarning islohotlar samarasiga
ta’siri yetarlicha sezilmayapti. Ularning ijtimoiy
munosabatlarni bevosita tartibga solishdagi roli
pastligicha qolmoqda. ... Bu boradagi ishlarni tash-
kil etishda, avvalambor, gonun loyihalarini puxta
va ijtimoly munosabatlarni to‘g‘ridan-to‘g‘ri tar-
tibga soladigan darajada ishlab chiqish, aynigsa,
idoraviy hujjatlarni keskin gisqartirish zarur, deb
hisoblayman” [1].

Darhagiqat, normativ-huqugiy  hujjatlar-
ning amaliyotga samarali tatbiq etilishida to‘g'ri-
dan-to‘g’ri ishlaydigan qonunlar alohida o‘ringa
ega. Shu jihatdan “Norma ijodkorligi faoliyatini ta-
komillashtirish konsepsiyasi”da to‘g‘ridan-to‘g‘ri
amal qiluvchi qonunlarni gabul qilishning sama-
rali mexanizmlarini joriy etish vazifalari belgilab
berildi. Bu borada amalga oshirilayotgan islo-
hotlarning mantiqiy davomi sifatida 2020-yil 19-
may kuni gabul gilingan O‘zbekiston Respublikasi
Prezidentining “Davlat huquqiy siyosatini amalga
oshirishda adliya organlari va muassasalari faoli-
yatini yanada takomillashtirish chora-tadbirlari
to‘g'risida”gi Farmonida Adliya vazirligiga ham
ishlab chiqgiladigan normativ-huquqiy hujjatlarni
to‘g'ridan-to‘g‘ri amal qiluvchi qonun loyihalari si-
fatida qabul qilish orqali ularning ulushini 20 foiz-
ga yetkazish vazifasi yuklatilganligi bejizga emas.
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Yuqorida Kkeltirib o‘tilganlardan kelib chiqib,
norma ijodkorligi faoliyatini sifat jihatdan yangi
bosqichga ko‘tarish kabi ulkan vazifaning amalga
oshirilishida, shubhasiz, jamoaviy intellektning
o‘rni beqiyos. Ushbu obyektiv zaruriyat allagachon
anglab yetilganligi va to‘g‘ri baho berilishi ortidan
norma ijodkorligi jarayoniga fugarolarni jalb etish
masalalari kun tartibidagi dolzarb masalalardan
biriga aylanmoqda.

Shu bilan birga, “Normativ-huquqiy hujjatlar
to‘g'risida”gi O‘zbekiston Respublikasi Qonuni
(2021) bilan norma ijodkorligi jarayoniga kirib
kelgan yangi institut - tartibga solish ta’sirini ba-
holash ham bevosita jamoatchilik muhokamasini
talab etishi hech kimga sir emas.

Norma ijodkorligi jarayonida fuqarolar ishtiro-
ki masalasi bugungi kun uchun nihoyatda dol-
zarbligi va hali yangi tadqiqot obyektlaridan biri
bo‘lganligi sababli bu boradagi asosiy tushuncha-
lar va qarashlarni ilmiy-nazariy jihatdan tahlil
gilish hamda ijobiy natijalarni qonunchilikda aks
ettirish bo‘yicha takliflar ishlab chiqish ushbu ish-
ning magqgsadini tashkil etadi.

Norma ijodkorligi, mazkur jarayonga fuqa-
rolarning jalb etilishi, normativ-huquqiy hujjatlar
loyihalari bo‘yicha jamoatchilik muhokamasi kabi
masalalar milliy huqugshunoslik fani vakillari - Z.
Islomov, M. Axmedshayeva, H. Odilqoriyev, M. Na-
jimov, Sh. Fayziyev, Sh. Saydullayevlar, MDH mam-
lakatlari olimlaridan Y.L. Komissarova, A.M. Buda-
yev, V.I. Voronina, Amerika va Yevropa olimlaridan
Beth Simone Noveck, Cornelia Moser va boshqalar
tomonidan ilmiy-nazariy hamda amaliy jihatdan
tadqiq qilingan va turli tomonlari ochib berilgan.

Material va metodlar

Mazkur maqolada norma ijodkorligi jarayoni-
da fugarolar ishtiroki, uning nazariy asoslari tahlil
qilinadi, shuningdek, qabul qilinayotgan norma-
tiv-huquqiy hujjatlarning sifat jihatdan mukam-
mallashuvida, davlat organlari va fuqarolarning
o‘zaro hamkorligining yo‘lga qo'yilishida hamda
fuqarolik jamiyati qurish yo‘lida ilgari surilayot-
gan amaliy harakatlarda fuqarolarning norma
ijjodkorligi jarayoniga jalb etilishi nechog‘li muhim
ahamiyatga ega ekanligi ochib beriladi. Tadqgiqot
davomida bir qancha nazariy metodlar, jumladan,
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tizimli, muammoli hamda gipotetik va shu kabi
boshga metodlardan foydalanib, ilmiy asoslangan
nazariy xulosalar chiqarildi.

Tadqiqot natijalari tahlili

Norma ijodkorligi jarayonida fugarolar ishtiro-
ki masalasini tahlil gilishda e’tibor qaratiladigan
dastlabki masalalardan biri norma ijodkorligi
tushunchasining mazmun-mohiyatini o‘rganish
va tadqiq qilish, uning rasmiy-huquqiy ta’rifla-
rini shakllantirish hisoblanadi. Bu borada fikr
yuritganimizda, huquq nazariyasi va amaliyotida
“norma ijodkorligi” tushunchasi bilan yonma-yon
keluvchi “huquq ijodkorligi” tushunchasiga ham
toxtalishimiz, ularning o‘zaro o‘xshash va farqli
jihatlarini muhokama qilgan holda, zaruriy xu-
losalar chiqarishimiz kerak bo‘ladi. Zero, norma
jjodkorligi tushunchasini huquq ijodkorligidan
farglash zamonaviy yurisprudensiyaning muhim
masalalaridan biri hisoblanishi ko‘pgina olimlar
tomonidan ta'kidlangan [2].

Huqugq ijodkorligi o'z mohiyatiga ko‘ra, davlat
irodasini qonun va qonunosti hujjatlari, umum-
majburiy xarakterga ega huquqiy qoidalar ko'ri-
nishida aks ettiradi. Huquq ijodkorligi murakkab
faoliyat yonalishi bo‘lganligi sababli uning maz-
mun-mohiyatini tushuntirishda olimlar tomoni-
dan turlicha fikrlar bildirilganligining guvohi
bo‘lamiz. Jumladan, yurtimiz olimlaridan profes-
sor Z.Islomovning fikriga ko‘ra, “huquq ijodkorli-
gi davlat faoliyatining shunday turiki, uning nati-
jasida xalq irodasi qonun maqomiga ko‘tariladi,
huquq normasida, huqugning muayyan manba-
yida o'z ifodasini topadi [3]”. Ushbu yondashuvda
huquq ijodkorligi davlat faoliyatining ajralmas qis-
mi ekanligi va shu bilan birga, bunda xalq xohish
va istaklari asosiy negiz bo‘lib qolishi ta’kidlanadi.

Mazkur fikrda izohlanishi kerak bo‘lgan ayrim
jihatlar mavjudligini ko‘rsatib o‘tish mumkin. Xu-
susan, huquq ijodkorligida xalq irodasi nafaqat
gonun, balki qonunosti hujjatlari darajasida ham
aks etadi. Zero, muallifning o‘zi huquq ijodkorli-
gini huquq normasida, huqugning muayyan man-
bayida o'z ifodasini topishini qayd etadi. Barchaga
ma’'lumki, qonunosti hujjatlari sirasiga kiradigan
ijro hokimiyati organlarining normativ-huquqiy
hujjat tusidagi qaror va buyruqlari ham huquqgning
muayyan manbayi hisoblanadi.

Huquq nazariyasining atoqli vakillaridan biri
X.0dilgoriyev esa huquq ijodkorligini vakolatli
davlat organlari va mansabdor shaxslarining

(referendum chog‘ida - butun xalqning) huquq
normalarini o‘rnatish, o‘zgartirish, takomillash-
tirish va bekor gilishga yo‘naltirilgan maxsus faoli-
yatidir, deb tushuntiradi [4]. Ushbu yondashuv-
ning e’tiborli jihati shundaki, huquq ijodkorligi de-
ganda, nafagat yangi huquq normalarini yaratish,
balki mavjudlariga o‘zgartirish va qo‘shimchalar
kiritish, shuningdek, ularni bekor gilishni ham
mazkur tushuncha qamrab olishi eslatib o‘tiladi.
Shu bilan birga, huquq ijodkorligiga nisbatan bu
kabi yondashuv ayrim savollarni keltirib chiqara-
di: “Huquq ijodkorligi faoliyati huquq normalarini
izohlash, sharhlash, huquq normalarining amal
qilishini toxtatib turish kabi xususiyatlarga ham
egami?” Albatta, bu kabi savollarga beriladigan
javoblar bahsli bo‘lishi mumkin.

Professor SH. Saydullayev esa huquq ijodkor-
ligining bevosita huquq ijodkorligi (umumxalq
referendumi), davlat organlarining huquq ijod-
korligi, alohida mansabdor shaxslarning huquq
ijjodkorligi, mahalliy davlat hokimiyati organlarin-
ing huquq ijodkorligi kabi turlarini alohida ko‘rsa-
tib o‘tadi [5]. Bunday yondashuv anglash qiyin
bo‘lgan tushunchaning mohiyatiga yetib borishni
osonlashtiradi, unga nisbatan kengroq razm solish
imkonini beradi. Shu o‘rinda ushbu yondashuv-
ning umumnazariy xarakterga egaligi va barcha
davlatlar huquqiy amaliyotida huquq ijodkorli-
gining yuqorida sanalgan hamma turlarini uchra-
tavermasligimizni gayd etish joiz.

Rus nazariyachisi L. Morozova huquq ijodkor-
ligini uning quyidagi xususiyatlaridan kelib chigib
yoritadi:

huquq ijodkorligi davlatning monopol faoliyat
turi bo‘lib, mazkur faoliyat bilan vakolatli davlat
organlaridan boshqa birorta yuridik yoki jismoniy
shaxs shug‘ullanishi mumkin emas;

huquq ijodkorligi intellektual xususiyatga ega
bo‘lib, jamiyat ehtiyojlari, shuningdek, turli voqea
va hodisalarni o‘rganish, tahlil qilish, anglashdan
iborat agliy faoliyatdir;

huquq ijodkorligi bir qancha bosqichlardan
iborat bo‘lgan murakkab jarayon va shu sababli
uning amalga oshirilishi maxsus qonun hujjatlari
bilan belgilab qo‘yiladi [6].

Shubhasiz, huquq ijodkorligi bilan shug‘ulla-
nish vakolati davlatga, yanada aniqroq qilib ayt-
ganda, aniq belgilab qo'yilgan muayyan davlat
organlari yoki mansabdor shaxslarigagina top-
shirilgan. Barcha uchun umummajburiy bo‘lgan
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xulg-atvor va yurish-turish me’yorlarini belgilab
beruvchi huquqiy normalarni ayrim tashkilotlar
yoki jismoniy shaxslarning gabul gilishi aslo mum-
kin emas. Qolaversa, huquq ijodkorligi nisbatan
uzoqroq davom etadigan, bir necha bosqichlardan
iborat yuksak intellektual salohiyat talab etadigan
faoliyat bo‘lganligi uchun mazkur faoliyat bilan
professional shug‘ullanish talab etiladi.

V. Nersesyansning qarashlariga ko‘ra, norma
ijjodkorligi jarayoni deganda, yangi huquqiy nor-
malarni yaratish, shuningdek, ularni takomillash-
tirish, o‘zgartirish yoki bekor qilishga garatilgan
davlatning huquqiy faoliyati tushuniladi [7]. Olim
yuqoridagi yondashuvi orqali norma ijodkorligi-
ni davlatning muhim funksiyalaridan biri bo‘lgan
huqugqiy faoliyat bilan bog‘laydi.

So‘nggi yillarda nazariya va amaliyotda huquq
ijjodkorligi tushunchasi bilan birga norma ijod-
korligi tushunchasi ham qo‘llanila boshladi. Nor-
ma ijodkorligi tushunchasiga nisbatan ikki xil -
nazariy va rasmiy huquqiy yondashuvlar mavjud-
ligini qayd etib o‘tish joiz.

Nazariy jihatdan olib qaraydigan bo‘lsak, nor-
ma ijodkorligi nihoyatda keng qamrovli tushuncha
ekanligiga guvoh bo‘lamiz. Ma'lumki, jamiyatda
turli xil munosabatlar bo‘lgani kabi ularni tartib-
ga soluvchi normalar ham turlichadir. Normalarni
ularning tartibga solish predmetidan kelib chiqib,
texnik va ijtimoiy guruhlarga bo‘lish mumkin.
Texnik normalarning vazifasi sifatida insonlar va
tashqi olam, ya’ni tabiiy hodisalar, elektronika vo-
sitalari, umuman olganda, inson va jonsiz pred-
metlar o‘rtasidagi aloqalarni muvofiqlashtirishni
keltirib o‘tish mumkin [8]. Bir so‘z bilan aytganda,
texnik normalar insonlar va tashqi dunyoning jon-
siz predmetlari, vogea va hodisalar bilan bo‘ladi-
gan munosabatlarning eng magsadga muvofiq tar-
tibini ko‘rsatib beradi.

Bugungi kunda texnik normalar texnik regla-
mentlar, standartlashtirishga doir normativ
hujjatlar, sanitariya, veterinariya, veterinari-
ya-sanitariya, fitosanitariya normalari va qoida-
lari, shaharsozlik normalari va qoidalari, ekologik
normalar va qoidalarda aks etishini kuzatishimiz
mumkKkin.

[jtimoiy normalar insonlar va ularning birlash-
malari o‘rtasida yuzaga keladigan munosabatlarni
tartibga solishga qaratilgan bo‘lib, jamiyat a’zola-
rining o‘zaro alogalarini tartibga solish vositasi
sifatida maydonga chiqadi. Ijtimoiy normalarning
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bir qancha turlari mavjud, jumladan, odat, axloq,
diniy, korporativ va huquqiy normalar. Albatta,
mazkur ijtimoiy norma turlari o‘zaro chambarchas
boglig bo'lib, jamiyat hayotida ularning bir-birini
to‘ldirishiga guvoh bo‘lishimiz mumkin [9].

Nazariy jihatdan norma ijodkorligi tushun-
chasining mohiyatiga oid fikrlarni umumlashtirib,
xulosa qiladigan bo‘lsak, norma ijodkorligi tu-
shunchasi yuqorida keltirib o‘tilgan barcha tur-
dagi normalar, u xoh texnik norma bo‘lsin, xoh
ijtimoiy normaning qaysidir bir turi bo‘lsin, bar-
chasini qamrab oladi, ya'ni normani yaratish,
o‘zgartirish yoki bekor qilishdan iboratdir. Shu ji-
hatdan norma ijodkorligi tushunchasi huquq ijod-
korligi tushunchasidan kengroq ekanligiga guvoh
bo‘lishimiz mumkin. Sababi norma ijodkorligi
tushunchasi normaning nafaqat huquqiy, balki
golgan barcha turlarini ham qamrab oladi. Nor-
ma ijodkorligi - bu nafaqat davlatning huquqiy
faoliyati, balki jamiyatdagi barcha normalarning
shakllanish jarayonini ham anglatadi. Ushbu ja-
rayonda turli korporatsiyalar, siyosiy partiyalar,
diniy tashkilotlar ishtirok etadi [10]. Bu esa ayrim
olimlar tomonidan ilgari surilayotgan “Huquqiy
norma ijodkorligi” atamasining paydo bo‘lishiga
olib kelmoqgda [11]. Sababi norma fagat huquqiy
bo‘lmasligi mumkin. Shu jihatdan yuridik texnika
goidalariga amal gilgan holda, har bir tushuncha
yagona ma’'noda ishlatilishini ta’'minlash ko‘zda
tutilmoqda.

Shuningdek, norma ijodkorligi tushunchasi-
ga nazariy yondashuv bilan birga endilikda ras-
miy-yuridik jlhatdan ham munosabat bildirishimiz
mumkin. O‘zbekiston Respublikasi Prezidentining
2017-yil 7-fevraldagi Farmoni bilan tasdiglangan
“2017-2021-yillarda O‘zbekiston Respublika-
sini rivojlantirishning beshta ustuvor yo‘nalishi
bo‘yicha Harakatlar strategiyasi”’da birinchi marta
norma ijodkorligi tushunchasi rasman qo‘llanildi
va unga nisbatan yangicha qarashlarni belgilab
berdi. Harakatlar strategiyasi asosida O‘zbekiston
Respublikasi Prezidentining 2018-yil 8-avgust-
dagi Farmoni bilan “Norma ijodkorligi faoliyatini
takomillashtirish konsepsiyasi” tasdiglandi. Kon-
sepsiyadan joy olgan ko‘pgina yangiliklar qatori-
da norma ijodkorligi tushunchasi haqida xulosa
chigarishga imkon beruvchi ayrim jihatlarni qayd
etish orinli. Jumladan, norma ijodkorligi faoli-
yati oz ichiga barcha turdagi normativ-huquqiy
hujjatlar, qgonun va qonunosti hujjatlarini qabul
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qilish, o‘zgartirish yoki ularni bekor qilish kabi
elementlarni qamrab olishi qayd etilganligini
ko‘rishimiz mumkin [12].

Amaldagi birorta rasmiy hujjatda norma ijod-
korligi tushunchasiga ta’rif berilmagan bo‘lsa-da,
yuqoridagilardan kelib chiqib, shunday xulosa
qilishimiz mumkin: “Norma ijodkorligi - bu vako-
latli davlat organlari va mansabdor shaxslar yoki
fugarolar tomonidan bevosita (referendum orqa-
li) normativ-huquqiy hujjatlarni tayyorlash, qabul
qilish, ularga o‘zgartirish va qo‘shimchalar kiri-
tish, shuningdek, ularni bekor qilishga qaratilgan
faoliyatdir”.

Fuqgarolarning davlat hokimiyati va boshqa-
ruvi sohasida ishtirok etishi masalasi qadimdan
muhim siyosiy-huqugqiy jarayon sifatida ko‘plab
olimlarni o‘ylantirib kelgan. Zero, bu demokra-
tiyaning asosiy va muhim shartlaridan biridir.
Shu sababli so‘nggi yillarda mamlakatimizda
fugarolik jamiyati institutlarini rivojlantirish
va mustahkamlash, ularning erkin va samarali
faoliyat yuritishlariga sharoit yaratish, davlat
organlarining fuqarolar bilan yaqin hamkor-
ligini yo‘lga qo‘yish, xususan, bunda davlat or-
ganlari faoliyati ustidan jamoatchilik nazoratini
joriy etish yuzasidan bir gator ishlar amalga os-
hirildi.

Norma ijodkorligi faoliyatida fugarolar ishtiro-
ki masalasida fugaro tushunchasi markaziy o‘rin-
da turganligi sababli mazkur tushunchaning
nazariy va huquqiy tomonlarini tahlil qilish hamda
norma ijodkorligi sohasida qo‘llanilishining o‘ziga
xos tomonlarini ochib berish birlamchi masalalar-
dan biri hisoblanadi.

Fuqgaro tushunchasi haqida gap ketganda,
shaxs va davlat o‘rtasidagi siyosiy huquq va maj-
buriyatlar aks etgan munosabatlar tushuniladi.
Albatta, ushbu tushuncha ko‘proq siyosiy-huquqiy
atama sifatida rasmiy doirada qo‘llanilganligi sa-
babli uning ma'nosiga to‘xtalganda, etimologik
jihatdan yondashish maqgsadga muvofiq emas.
O‘zbek tilining izohli lug‘atlarida ham uning
bir qancha ma’nolari ajratib ko‘rsatiladi: 1) bi-
ror mamlakatning doimiy (muayyan yuridik
huqugqlarga ega bo‘lgan) aholisi, grajdanlar; 2)
umuman, oddiy xalq, omma; 3) oddiy, gashshoq
gora xalq vakili [13]. Ayrim olimlar ushbu tushun-
chaning etimologik kelib chiqishi va so‘zma-so‘z
ma’'nosiga urg‘u qaratib, uni muqobil variantlarga
o‘zgartirish haqida fikr bildirishadi [14].

Birog bu masalaga O‘zbekiston xalq shoiri,
marhum Erkin Vohidov quyidagicha yondashish
kerakligini ilgari surgan edi: “Kelib chiqishi faqir
bolgan fuqaroning bugungi sohiblik maqomi,
yurt egasi darajasiga ko‘tarilgani ana shu tarix-
ni eslatadi. Farq shuki, fugaro hozirgi magqomga
gadam-bagadam ko‘tarilgan. Faqirlik - tobelikka,
tobelik darajama-daraja yuqorilab, avval xojaning
fuqgarosi, so‘ng amir-u sultonning, bora-bora mam-
lakatning fuqarosi qadar yetib kelgan. Bir qo‘li bi-
lan ruscha grajdanin, ikkinchi qo‘l bilan inglizcha
sitizen so‘zlarini mahkam ushlab, dunyo sahnida
mag'rur turibdi. Zotan grajdanin ham, sitizen ham
o‘zlarining avvalgi shaharlik degan ma’nolarini al-
lagachon tark etganlar” [15].

0O‘zbekiston Respublikasining “O‘zbekiston
Respublikasining fuqaroligi to‘g'risida”gi qonuni-
da (2020) O‘zbekiston Respublikasida fuqarolik
shaxsning davlat bilan o‘zaro huqugqlari, majburi-
yatlari va javobgarligi yig‘indisida ifodalanadigan
hamda inson gadr-qimmati, asosiy huquqlari va
erkinliklarini e’tirof etish hamda hurmat qilish-
ga asoslanadigan doimiy siyosiy-huquqiy aloqa-
sini belgilashi mazmunidagi norma belgilangan.
Qonunda ham fuqaro tushunchasiga nisbatan si-
yosiy-huqugqiy kategoriya sifatida yondashilgan va
unga berilgan ta'rif shakllantirilayotganda, chet el
fuqarosi yoki fugaroligi yo‘q shaxslardan farqlash-
ga harakat qilingan [16].

Shuni alohida ta’kidlash o'rinliki, fuqa-
ro tushunchasi rasmiy yuridik ma'noda ham
go‘llanilayotgan huquq sohasining xususiyatidan
kelib chigib turlicha yondashishni talab etadi.

0O‘zbekiston Respublikasining Konstitutsiyasi
8-moddasida O‘zbekiston xalgini millatidan gat’i
nazar, O‘zbekiston Respublikasining fugarolari
tashkil etishi belgilab qo‘yilgan. Shuningdek, Bosh
gomusimizda ayrim shaxsiy huquq va erkinliklar-
da hamda siyosiy huquglarda ushbu atamadan
foydalanilgan. Ya'ni konstitutsiyaviy huquqiy mu-
nosabatlarda fugaro so‘zi aynan bir davlatga te-
gishli jismoniy shaxsga nisbatan ishlatilsa, fugaro-
lik huquqiy munosabatlarida esa fugaro deganda,
0‘zbekiston Respublikasining fuqarolari, boshqa
davlatlarning fuqarolari, shuningdek, fuqaroligi
bo‘lmagan shaxslar tushuniladi.

Yuqoridagilardan kelib chiqib, norma ijodkor-
ligi faoliyatida fuqarolar ishtiroki masalasi haqi-
da gapirilganda, aniq yondashuvni shakllantirib
olish zarur. Buning uchun masalaga bir gancha
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rakurslardan turib baho berish lozim. Ya'ni norma
ijjodkorligi faoliyati davlat suverenitetining ajral-
mas bo‘lagi bolgan davlat hokimiyatini amalga
oshirishning asosiy vositasi, davlatning xalq iro-
dasini ifoda etish shakli va muhim siyosiy-huquqiy
jarayon hisoblanadi.

Norma ijodkorligida fuqarolarning ishtiroki
gabul qilinayotgan normativ-huquqiy hujjatlarga
qay darajada ta’sir etishini anglatadi.

Yuqoridagilardan kelib chiqib, norma ijod-
korligi faoliyatida fugarolar ishtiroki masalasida
fagat O‘zbekiston Respublikasining fuqarolari
tushunilishi magsadga muvofiq. Norma ijodkor-
ligi davlat hokimiyatini amalga oshirishning eng
asosiy shakllaridan biri bo‘lganligi sababli ushbu
munosabatlarda xorijiy fuqarolar, shuningdek,
fuqaroligi bo‘lmagan shaxslarning ishtirok etishi
davlat xavfsizligi va ichki suverenitetiga salbiy
ta’sir ko‘rsatishi mumkin.

Bundan tashqari, tadqiqot ishida fuqarolar-
ning mamlakatning oddiy fuqarosi sifatida
ishtirok etishi tahlil gilinadi. Shaxslar bir vaqt-
ning o‘zida fuqaro bo‘lish bilan birga, maxsus
bilim, ko‘nikma va tajribalariga ko‘ra mutaxas-
sis yoki ekspert, shuningdek, egallab turgan la-
vozimiga ko‘ra vakolatli subyekt sifatida ham
norma ijodkorligi faoliyatida ishtirok etishi
mumkin. Biroq tadqiqot obyektini tashkil etadi-
gan munosabatlar jamiyatning bir a’zosi sifatida
alohida individlar, oddiy fuqarolarni nazarda tu-
tadi.

Norma ijodkorligi jarayonida fugarolar ishtiro-
ki tushunchasi keng qamrovli, murakkab tash-
kiliy-huquqiy mexanizm orqali amalga oshiriladi-
gan, fugarolardan yuksak huquqiy ong va huquqiy
madaniyat talab etadigan, o‘zida axborotdan, jum-
ladan, huquqiy axborotdan foydalanish huqugqi-
ning amalda ta’'minlanishini aks ettiradigan ho-
disani anglatadi.

Fuqarolarning norma ijodkorligi jarayoni-
dagi ishtiroki tushunchasi o‘zida bir gancha ele-
mentlarni ifodalaydi:

muhokamasi olib borilayotgan norma-
tiv-huquqiy hujjatlar loyihalaridan xabardorligi;

gonunchilik tashabbusi huquqiga ega subyekt-
lar orqali qonun loyihalarini ishlab chiqgishlari va
Oliy Majlis Qonunchilik palatasiga taqdim etishlari;

normativ-huquqiy hujjatlar loyihalarining
muhokamasida onlayn yoki oflayn rejimda ishtirok
etishlari;
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muayyan bir normativ-huquqiy hujjat yuzasi-
dan ariza, taklif va shikoyat ko‘rinishida vakolatli
davlat organlariga murojaat qilishlari;

ixtiyoriy tarzda bepul yoki fuqaroviy shart-
nomalar asosida normativ-huquqiy hujjat lo-
yihalarini ishlab chiquvchi ishchi guruh tarkibida
ishtirok etishlari;

jamoatchilik nazorati subyektlari sifatida qabul
gilinayotgan normativ-huqugqiy hujjatlarda, garor-
larda, shuningdek, davlat, tarmoq va hududiy das-
turlarida jamoatchilik manfaatlari, jamoatchilik
fikrini hisobga olishda ishtirok etishlari;

referendum yo'li bilan bevosita norma-
tiv-huquqiy hujjatni qabul qilishlari.

Garchi gonunchilikda fuqarolarning norma
ijjodkorligi jarayonidagi ishtiroki masalasi to‘g'ri-
dan-to‘g'ri alohida normada belgilanmagan bo‘lsa-
da, fugarolar normativ-huquqiy hujjatlar qabul
qilinishida u yoki bu ko‘rinishda ishtirok etadilar.
Mana shunday tarqoq va tizimlashtirilmagan ho-
disaning samaradorligini oshirish hamda yanada
takomillashtirish norma ijodkorligi sohasidagi
ustuvor vazifalardan biridir. Norma ijodkorligida
fugarolarning ishtiroki masalasi kompleks yon-
dashuvni talab etadigan tadqiqot predmetlaridan
hisoblanadi. Uning amaliyotda ishlash mexanizmi
quyidagilar bilan chambarchas bog'ligligini kuza-
tish mumkin:

davlat hokimiyati va boshqaruvi organlari
faoliyatining  ochiqligi;

davlat hokimiyati organlari, mansabdor shaxs-
larning mas’ulligi va javobgarligi;

huqugqiy axborotni tarqatish;

axborot erkinligining amalga oshirilishi;

huquqiy ong va huquqiy madaniyatni yuksal-
tirish;

fugarolar murojaatlari huquqining kafolati.

Norma ijodkorligi faoliyatiga fuqarolar
ishtiroki institutining kirib kelishiga nisbatan eh-
tiyoj paydo bo‘lishining bir necha sabablari mav-
jud.

Birinchidan, huquq mohiyati to‘g‘risidagi ijti-
moiy nazariyaga ko‘ra, norma ijodkorligi faoliya-
tiga mavjud ijtimoiy munosabatlarning xususi-
yatlari, shuningdek, bu ijtimoiy munosabatlar
subyektlarining dunyoqarashi, xarakteri va kayfi-
yatidan kelib chiqgan holda yondashilgandagina
huquq jonli xarakter kasb etadi [17]. Aks holda,
u rasmiy qog'ozdagi gaydligicha qoladi. Shu sa-
babdan amaliyotda to‘gridan-to‘g'ri ishlaydigan
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gonunlar hamda sifatli va samarali gqonunosti
hujjatlarini gabul gilishga norma ijodkorlari jami-
yat a'zolari bilan yaqgindan hamkorlikni yo‘lga
go‘ygandagina erishilishi mumkin.

Ikkinchidan, fan va texnologiyalarning kun-
dan-kunga tobora rivojlanib borishi ularning
natijalari kirib borgan munosabatlarning mu-
tanosib ravishda murakkablashishiga olib kel-
mogqda. Texnologiyadagi innovatsiyalar shu da-
rajada shiddatli tus olmoqdaki, ularni tushunish
va huquqiy baho berish uchun maxsus tayyorgar-
likdan o'tish ayrim hollarda vakolatli subyektlar
uchun imkonsiz ishga aylanmoqda. Ya'ni bunday
sharoitda norma ijodkoridan hamma narsani
bilish talab etiladi va bu amalda, haqiqatan ham,
imkonsiz ishdir. Jumladan, asosida sun’iy intel-
lekt yotgan barcha kashfiyotlarning (haydovchi-
siz mashinalar, robotlar, internetdagi ijtimoiy
tarmogqlar) kundalik hayotimizga faol tatbiq et-
ilishi ularni magsadga muvofiq tarzda tartibga
soluvchi normalarning samarali tizimini yaratish
zaruriyatini keltirib chigarmoqda.

Shuningdek, iqlim o‘zgarishidan tortib
immigratsiya masalalariga qadar sohalardagi
munosabatlarni tartibga solish bo‘yicha aniq va
ishonchli ma’lumotlar yo‘q. Vakolatli subyektlar
fagat mavjud ma’lumotlar bilan cheklanmoqda.
Bular bo'yicha norma ijodkorlarida aniq tasavvur
yo‘g. Bu esa norma ijodkorligi jarayoniga katta ja-
moaviy aqlni jalb qilish tendensiyasiga chagqiriq
sifatida yangramoqda.

Shunday qilib, yangiliklarni rag‘batlantirish
va yangi ish o‘rinlarini yaratish bilan bir vaqtda
jamoatchilikni himoya qgiladigan siyosat va qonun-
chilikni ishlab chiqish ko‘proq ma’lumot va tajri-
baga ega bo‘lishni talab qiladi. Shu jihatdan nor-
mativ-huquqiy hujjatlarni ishlab chiqish yanada
moslashuvchan va samarali bo‘lishi uchun hamda
norma ijodkorligi sifatini yaxshilash maqgsadida
kengroq tajriba va turli xil garashlarga ega bo‘lgan
keng omma bilan muloqotning yo‘lga qo'yilishi
muhimdir.

[Im-fan va texnologiya yutuqlari yashash
tarzimizni tubdan o‘zgartirib yuborishi tabiiy.
Ko‘pchiligimiz tushunmaydigan va nazorat qi-
lishimiz qiyin bo‘lgan texnologik tizimlarga
bo‘ysunib qolmasligimiz uchun davlat organlarini
jamoaviy intellegensiya bilan bog'laydigan plat-
formalarga zaruriyat har gachongidan ham ortib
bormoqda.

Uchinchidan, dunyo miqyosida kuzatilayotgan
tendensiya - bu aholining hukumatga nisbatan
ishonchining tobora pasayib borayotganligidir.
2018-yilda so‘rov o‘tkazilgan 28 mamlakat aholisi
orasida hukumatga bo‘lgan ishonchning o‘rtacha
darajasi 28 foizni tashkil qgilgan [18].

Turli xil manbalardan ma’lumotlar olish va
ularni ko‘pchilik ishtirokida qayta ishlash qonun-
chilik sifatiga ijobiy ta’sir ko‘rsatishi, shubhasiz.
Ommaviy maslahatlashuvlar, albatta, yangi tu-
shuncha emas. Bu boradagi xorij tajribasiga na-
zar soladigan bo‘lsak, Amerika Qo‘shma Shtatla-
rida 1946-yildayoq qabul gilingan qonun hujjat-
lariga fuqarolar tomonidan sharh berish huquqi
kafolatlangan edi. Biroq bu gabul gilingan qonun
hujjatlariga nisbatan tatbiq etilib, gonun hujjatla-
rining loyihalari, ularga o‘zgartirish va qo‘shim-
chalar kiritishga amalda hech qanday ta’sir
o‘tkazmas edi [19]. 2013-yilda Finlandiyada yo'l
harakati qoidalari bilan bog‘liq munosabatlarni
tartibga solishga qaratilgan qonun loyihasi bir
necha bosqichga asoslangan fuqarolar ishtiroki
orqali ishlab chiqgilgan va bu amaliyot samarasi
butun dunyo tomonidan e’tirof etilgan edi [20].

Jamiyatda huquqiy ong va huquqiy madani-
yatning yuksalib borishi, fugarolarning jamiyat
va davlat ishlaridagi faolligining ortishi natijasida
mazkur institutning yanada hayotiy ahamiyat kasb
etayotganligiga guvoh bo‘lish mumkin.

Shuni ta'kidlash kerakki, bu jarayon norma
ijjodkorlari ish uslubining o‘zgarishiga olib keladi.
Ular endilikda muammoni chuqur anglab yetish
va uni keng xalq ommasiga aniq qilib tushuntirib
berishga harakat qilishlari kerak. Sababi fuqaro-
lar ishtiroki shunchaki muayyan masala bo‘yicha
ovoz berish va ularni umumlashtirish emas, balki
yangi g‘oyalarni qabul qilish va ularni tahlil qilish-
dan iboratdir.

Xulosalar

Yuqoridagi tahlillarga asoslanib, norma ijod-
korligi jarayonida fuqarolar ishtiroki quyidagi ijo-
biy xususiyatlarga ega ekanligini ta’kidlash o‘rinli:

fikr va garashlari davlat hokimiyati vakil-
lari tomonidan tinglanishi va gabul qilinayotgan
gonunchilik hujjatlarida aks etishi bilan bog'liq
fugarolarning ruhiy-ijtimoiy faolligini oshiradji;

norma ijodkorligi jarayonining sifat jihatdan
yuqori darajaga ko‘tarilishini ta’'minlashga xiz-
mat qiladigan kuchli jamoaviy intellektni shakl-
lantiradi;
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normativ-huquqiy hujjatlar loyihalari muhoka-
masida ko‘proq va kengroq doiradagi masalalarni
gamrab olish imkonini beradi;

fugarolarning hokimiyat va boshqaruv organla-
riga nisbatan ishonchining ortishiga sabab bo‘ladi;

norma ijodkorligi jarayoni qonuniyligining
mustahkamlanishi hamda gabul qgilinayotgan nor-
mativ-huquqiy hujjatlarga nisbatan vakolatli sub-
yektlar va fuqarolarning birgalikdagi javobgarli-
gining yuzaga kelishiga olib keladi;

fugarolar tomonidan davlat hokimiyati va
boshqgaruv organlari faoliyatiga to‘g‘ri va xolisona
baho berilishi hamda bu orqgali hukumatga nis-
batan ongli hurmat ruhini paydo qiladi;

fugarolarning qonuniy manfaatlarini ifoda
etish platformasi bo‘lib xizmat gqiladi;

norma ijodkorlarining ochiqligi va hisobdor-
ligini yanada orttiradi.

Olimlar norma ijodkorligi jarayonida fuqa-
rolarning ishtiroki ko‘pgina ijobiy tomonlari bilan
birga, ayrim kamchiliklardan ham xoli emasligini
ta’kidlashadi:

amalga oshirilishi hagiqatda imkonsiz tak-
liflarning ko‘p berilishi;

normativ-huquqiy hujjatlarni tayyorlash va
gabul qilish jarayonining sekinlashishi;

fugarolarning norma ijodkorligida turli shakl-
larda ishtirok etishi qo‘shimcha byudjet mablag‘la-
rini talab etishi [21].

Norma ijodkorligi jarayonida fuqarolar ish-
tirokini yanada rivojlantirish va bu orqali sama-
rali normativ-huquqiy hujjatlar tizimini yaratish-
da quyidagi taklif va tavsiyalar ilgari suriladi:

1. Bu boradagi barcha asosiy tushunchalarning
ilmiy-nazariy ta'riflarini ishlab chigish va qonun-
chilikda aks ettirish lozim;

2. Norma ijodkorligi jarayonida fuqarolarning
samarali ishtirokini ta'minlash maqgsadida jamiyat-
ning huquqiy ongi va huquqiy madaniyatini yuk-
saltirish borasida tizimli ishlarni amalga oshirish,
jumladan, fugarolarga norma ijodkorligini amalga
oshirish bilan bog‘liq zarur bilim va ma’'lumotlarni
taqdim etish mexanizmini joriy etish zarur.

3. Barcha turdagi normativ-huquqiy hujjatlar
loyihalarini ishlab chiqishda fuqarolar ishtiroki-
ni ta'minlash maqgsadida norma ijodkorligining
raqamlashtirish jarayonini nihoyasiga yetkazish
maqgsadga muvofiq.
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Annotatsiya. Ushbu maqolada atrof-muhitni muhofaza qilish, tabiiy resurslardan oqilona foydalanish,
insonlarning sog‘ligi va tabiiy muhitning ifloslanishi, suv taqchilligi, tuproq unumdorligining pasayishi,
ozon qatlamining yemirilishi, atmosfera havosi o‘rtacha haroratining ko‘tarilishi, inson hayoti va sog'lig'i
bilan bog‘liq masalalar ilmiy-nazariy jihatdan tahlil qilingan. Ushbu tahlillar natijasida ekologiya va atrof-
muhitga oid qonunchilikni takomillashtirish yuzasidan takliflar berilgan. Bundan tashqari, mazkur maqolada
ekologiya va atrof-muhit bilan bog‘liq muammolar, xususan, hozirda ekologiya muammosi dunyo miqyosida
bioxilma-xillikning qisqarishi, atrof tabiiy muhitning ifloslanishi, suv taqchilligi, tuproq unumdorligining
pasayishi, ozon qatlamining yemirilishi, atmosfera havosi o‘rtacha haroratining ko ‘tarilishi, inson hayoti va
sog‘ligining turli xil ekologik tahdidlarga duchor bo'lishi kabi o‘ta jiddiy xavf-xatarli muammolarga to‘xtalib
o‘tilgan. Maqolada tadbirkorlik maqsadlarida yer uchastkalari ajratishning huquqiy asoslarini milliy va xorijiy
tajribada keng qiyosiy-huqugqiy tahlil qilish orqali takomillashtirish masalalari ham yoritilgan. Shuningdek,
tadbirkorlik maqgsadlarida ajratilgan yer uchastkalaridan foydalanish tartibini buzganlik uchun qonunlarda
belgilangan jazo choralari hamda ekologiya va atrof-muhitni muhofaza qilish sohasida davlat boshqaruvi
tizimini takomillashtirishga oid taklif va xulosalar keltirilgan.

Kalit so‘zlar: ekologiya, tabiiy resurslar, atrof-muhit, atmosfera, tadbirkorlik, yuridik javobgarlik, intizomiy
jazo, fugarolik javobgarlik, jinoiy javobgarlik.

JKO0JIOTHUA U OXPAHA OKPYKAIOILIE
CPEJDI - 110/] 3ALIUTON KOHCTUTYLIMH

IlynaToB Mupsoxug Kysumypoaosuy,
nperno/iaBaTesb IOPUANYECKOro GaKyibTeTa
TepMesckoro rocyjlapCTBEHHOI0 yHUBEPCUTETA

AHHOmayusa. B cmambe aHaau3upyrwmcsi 80Npocyl, C85A3AHHble C OXPAHOU oKpyxcarnwel cpedbl,
PAYUOHANBHBIM UCNO/1b308AHUEM NPUPOJHBIX pecypcos, 300po8beM Ye108eKka U 3a2psi3HeHUeM oKpyxcarouell
cpedvl, Hexeamkol 800bl, CHUXMCEHUeM Nn/i0dopodusi No48bl, UCMOUjeHUeM 030H0B8020 C./0s, NO8blUEHUEM
cpedHell memnepamypbul. B pesysbmame aHnasausa 6biau 0aHbl pekoMeHOAYUU NO CO8EPUeHCMBO8AHUID
3aKoHodameabcmeda 8 o6.1acmu 3Ko102uU U okpyxcarowell cpedel. Kpome mozo, 8 cmamve paccmampugaromcs
aKoJ/102u4ecKue npobaembl, 8 HACMHOCMU, AKMYa/bHAsl hpobiema nomepu 2/4106a/1bH020 6UOPA3ZHO0OpA3US,
3aeps3HeHus1 okpyxcarnoujeli cpedel, depuyuma 8odbl, CHUNCEHUS N10J0POJUS NOUBDLL, UCMOWEHUS 030HOB020
c/1051, nosvluweHUsl cpedHell memnepamypbl ammocgepbl, kKomopbwle co3darwm Haubosiee cepbe3Hble y2po3bl
015 Hcu3HU U 300posbsa vesoseka. B cmamve makice paccmampusaromcsi 80npocsl cO8epuUleHCMe08aHUS
HOpMamueHo-npagosoli 6asvl npedocmaseHusl 3eMe/bHblX Y4adcmKos nod Xxo3slicmeeHHble Hyxicdbl
nocpedcmeomM WUPOKO20 CPABHUMENbHO-NPABOBO20 AHAAU3A OMEYecmeeHH020 U 3apybexcHo20 onbima.
Takxce codepycamcsi npedsodxceHuss U 8bl80dbl NO COBEPWEHCMBOBAHUK CUCMeEMbl 20CYy0apcmeeHH020
ynpasjeHnus 8 cghepe sko/02UU U OXPAHbI OKpydcarowell cpedsbl, a makxce 8gedeHU0 Wmpag@dHwvix CaHKyull 3a
HapyuweHue npasuJ UCN0/1b3080HUS 3eMeNbHbIX Y4ACMKO08, 8blde1eHHbIX 015 X035l cmeeHHbIX Yesell.

Katouesvle caoea: skosn02us, npupodHble pecypcbl, oKpyxcarowas cpeda, ammocgpepa, npeonpuHumamens-
cmeo, wpuduyeckas omeemcmeeHHOCMy, OUCYUNAUHAPHbIE 83bICKAHUSL, 2DANCOAHCKAS 0MB8emcmeeHHOCMb, y20-

JI08HASI OMEEemMCMEeHHOCMb.
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ECOLOGY AND ENVIRONMENTAL PROTECTION - PROTECTED BY CONSTITUTION

Polatov Mirzohid Kozimurodovich,
Teacher at law faculty of
Termiz state university

Abstract. The article analyzes issues related to environmental protection, rational use of natural resources,
human health and environmental pollution, lack of water, decreased soil fertility, depletion of the ozone layer, an
increase in average temperature, as well as human life and health. As a result of this analysis, recommendations
were made for improving legislation in the field of ecology and the environment. In addition, the article discusses
ecological and ecological problems, in particular, the urgent ecological problem of the loss of global biodiversity,
environmental pollution, water scarcity, a decrease in soil fertility, depletion of the ozone layer, an increase in the
average temperature of the atmosphere, such as the most serious threats to humans. life and health, for example,
exposure to various environmental threats. The article also discusses the issues of improving the regulatory frame-
work for the provision of land plots for economic purposes through a broad comparative legal analysis of domestic
and foreign experience. The article also contains proposals and conclusions on improving the system of public
administration in the field of ecology and environmental protection, as well as penalties for violating the rules for

the use of land plots allocated for economic purposes.

Keywords: ecology, natural resources, environment, atmosphere, entrepreneurship, legal liability, disciplinary

actions, civil liability, criminal liability.

Kirish

Atrof tabiiy muhitni muhofaza qilish va tabiiy
resurslardan oqilona foydalanish sivilizatsiya
taraqqiyotining bugungi bosqichida kishilik
jamiyatini saqlab qolish, milliy xavfsizlik va
barqaror rivojlanishni ta’minlashning asosiy
talablaridan biri sifatida e’tirof etilmoqda.
Xususan, hozirda ekologiya muammosi dunyo
miqyosida bioxilma-xillikning qisqarishi, atrofta-
biiy muhitning ifloslanishi, suv taqchilligi, tuproq
unumdorligining pasayishi, ozon qatlamining
yemirilishi, atmosfera havosi o‘rtacha harorati-
ning ko‘tarilishi, inson hayoti va sog‘ligining tur-
li xil ekologik tahdidlarga duchor bo‘lishi kabi
o‘ta jiddiy xavf-xatarli ko‘rinishlarda namoyon
bo‘lmoqda.

Ushbu muammoning global xarakterda
ekanligiga to‘xtalib, O‘zbekiston Respublikasi
Prezidenti Sh.M. Mirziyoyev BMT Bosh Assam-
bleyasining 72-sessiyasida so‘zlagan nutqida
ta’kidlaganidek, “Bugungi kunning eng o‘tkir
ekologik muammolaridan biri - Orol halokatiga
yana bir bor e’tiboringizni garatmoqchiman. Den-
gizning qurishi bilan bog‘liq oqibatlarni bartaraf
etish xalgaro miqyosdagi sa’y-harakatlarni faol
birlashtirishni taqozo etmoqda”. Shuningdek,
ekologiya muammosining dolzarbligi xususida
O‘zbekiston Respublikasi Prezidenti Sh.M.
Mirziyoyev haqli ravishda ta’kidlaganidek, “
aholini, ayniqgsa, qishloq joylarda toza ichimlik

suvi bilan ta’'minlash masalasi hamon dolzarb
bo‘lib qolmoqda. Maishiy chiqgindilarni to‘plash,
gayta ishlash va utilizatsiya qilish masalasi ham
oldimizda turgan eng og‘ir muammodir. Eng
muhim masala - aholining ekologik madaniyati-
ni oshirish haqida jiddiy bosh qotirishimiz zarur”
[2].

Ma’lumotlarga ko‘ra, bugungi kunda dun-
yoda ekologik muhitning yomonlashuvi turli xil
kasalliklar, hayvonot va o‘simlik dunyosining
qirilib ketishi, ularning noyob turlari yo‘qolishi,
odamlarning ommaviy kasallanishi, o‘rtacha umr
ko‘rish yoshining kamayishi, inson organizmida
moddalar almashinuvining buzilishi bilan bog‘liq
yangidan-yangi xastaliklarning kelib chiqishi,
yurak-qon tomir, saraton kabi kasalliklarning
ko‘payishiga sabab bo‘lmoqda. Bugungi kunda
ekotizimdagi muvozanatning buzilishi shu dara-
jada og'ir ko‘rinish oldiki, buning natijasida in-
sonlarning qulay atrof tabiiy muhitga ega bo‘lish
huquqini amalda ta’'minlash dolzarb muammoga
aylanib bormoqda.

Shuni aytish kerakki, tabiat bilan jamiyat
bir-biri bilan o‘zaro uzviy aloqa va chambar-
chas bog'liglikda bo‘ladi. Bu uzviylik va o‘zaro
ta’sir tabiatning umumiy qonuniyatlariga mos
kelishi, o‘zaro teng muvozanatda bo‘lishni tal-
ab etadi. Aks holda, bu muvozanatning buzilishi
og'ir salbiy holatlarni keltirib chiqarib, tirik mav-
judotning yashashiga xavf soladi. Demak, atrof
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tabiiy muhitni muhofaza etish global, eng dolz-
arb muammolardan biri bo'‘lib, u davlatning aso-
siy gqonuni, ya'ni Konstitutsiya asosida tartibga
solishni talab etadi. Shundan kelib chiqib aytish
kerakki, Konstitutsiya asosida tartibga solinadi-
gan eng muhim ijtimoiy masalalarga atrof tabiiy
muhitni muhofaza qilish, ya’'ni ekologik muno-
sabatlar ham taalluglidir. Shu sababdan O‘zbekis-
ton Respublikasi Konstitutsiyasining 50-, 54-,
55- va 100-moddalarida atrof tabiiy muhitni
muhofaza qilish va tabiat resurslaridan oqilona
foydalanish bilan bog‘liq ekologik huquqiy qoi-
dalar mustahkamlanganligini alohida ta’kidlash
o‘rinlidir. Ushbu konstitutsiyaviy huquqiy nor-
malarda atrof tabiiy muhit va fugarolar salomat-
ligini muhofaza qilishning asosiy tamoyillari bel-
gilab berilgan.

Material va metodlar

Mazkur maqolada atrof-muhit va ekologiya
tushunchasining yuridik tabiati ochib berilgan.
Shuningdek, aholi punktlarining turlari amalda-
gi qonun hujjatlari asosida tavsiflangan. Muallif
aholi punktlarini ekolog-huqugshunos olimlar-
ning ilmiy-nazariy qarashlari asosida tasniflagan.
Shaharlardagi asosiy ekologik muammolar va
ularni bartaraf qilishda huquqiy mexanizmlarni
samarali qo‘llash usullari ilmiy-huquqiy jihatdan
o‘rganilgan. Shahar va qishloq aholi punktlari
huquqiy holati o‘rtasidagi farqli jihatlar tahlil
gilingan. Shuningdek, muallif xo‘jalik va sanoat
faoliyati, qurilish jarayonini ekologizatsiyalash,
aholi punktlaridagi akustik ta’sir, atmosfera ha-
vosini muhofaza qilishning ekologik-huquqiy
talablari, suv resurslari va aholi salomatligi-
ni saqlash bilan bog‘liq sanitariya normalariga
rioya qilish masalalari tahliliga alohida e’tibor
qaratgan.

Ushbu maqola doktrinal tadqiqot sifatida
gonun hujjatlari va ilmiy-nazariy manbalar tahli-
lini o'z ichiga oladi. Unda sohaga oid ilmiy tushun-
chalar, nazariyotchi olimlarning qarashlari, xulo-
sa va fikrlari o‘rganilgan. Shuningdek, ekologiya
sohasiga oid qonun hujjatlari giyosiy-huquqiy
jihatdan tahlil qilingan. Maqola mavzuga oid
asosiy tushunchalarni o‘rganishdan boshlangan.
Ushbu tushunchalarni rivojlantirish bilan davom
ettirilgan hamda mavjud mexanizmlarni tako-
millashtirish, muammolarni hal qilish yo‘llarini
ko‘rsatishga oid xulosalarga kelish bilan yakun-
langan. Mazkur xulosalarning amaliyotga tatbiq
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etilishi insoniyatning barqaror rivojlanishini
ta’'minlashda aholi punktlarida atrof-muhitni
sog‘lomlashtirish hisobiga fuqarolarning qulay
atrof tabiiy muhitga ega bo‘lish huquqini ta’'min-
lash magsadlariga erishishga xizmat qiladi.

Tadgqgiqot natijalari

O‘zbekiston Respublikasi Konstitutsiyasida
tabiat obyektlari umummilliy boylik ekanligi,
ulardan oqilona va samarali foydalanish lozimli-
gi, davlat tomonidan alohida tartibda muhofaza
etilishi belgilangan (55-modda). Konstitutsiyan-
ing boshqa normalarini talgin etib, aytish mum-
kinki, ularda har bir fugaro milliy boylik his-
oblangan tabiiy resurslar to‘g‘risida har qanday
axborotni surishtirishi, olishi va tarqatishi mum-
kinligi (29-modda), tabiiy resurslardan foydala-
nish va muhofaza qilish muammolarini hal etish
bo‘yicha jamoat tashkilotlariga birlashish, atrof
tabiiy muhitdan foydalanish bilan bog‘liq muno-
sabatlarda fuqarolarning huquq va erkinliklari
buzilgan taqdirda sud himoyasidan foydalanish
mumkinligi (43-modda), shuningdek, atrof ta-
biiy muhitga nisbatan fuqgarolar ehtiyotkorona
munosabatda bo‘lishga majburligi (50-modda),
mulkdan foydalanish ekologik muhitga zarar
yetkazmasligi (54-modda), mahalliy hokimiyat
organlari atrof tabily muhitni muhofaza qilishi
lozimligi (100-modda) kabi qoidalar o‘z ifodasini
topgan. Bundan tashqari, O‘zbekiston Respub-
likasi Konstitutsiyasining muqaddimasida res-
publika fugarolarining munosib hayot kechirish-
larini ta’'minlashga intilishi belgilangan.

Asosiy qonunning 37-moddasida esa fuqa-
rolar adolatli mehnat sharoitlarida mehnat qi-
lish huquqiga egaligi o‘rnatilgan bo‘lib, ushbu
huqugni amalda ta’'minlash fuqarolarga qulay
atrof tabiiy muhit yaratib berishni ham taqozo
etadi. Fuqarolarning normal va soglom hayot
kechirishlari, mehnat faoliyati bilan shug‘ulla-
nishlari uchun ularni o‘rab turgan atrof tabiiy
mubhit - atmosfera havosi, suv, o‘simlik dunyosi,
tuproq toza, inson sog'‘ligiga zararli ta’sir etmay-
digan sifat va holatda bo‘lishi lozim. Ma’'lumki,
mustabid tuzum davrida qabul qilingan atrof
tabily muhitni muhofaza qilish qonunlarida in-
son va fugarolar manfaatlarining davlat va uning
organlari manfaatlariga bo‘ysunishi tamoyili
hukmronlik qilar edi. Ushbu tamoyilga ko‘ra,
ekologik-iqtisodiy tizimda tabiiy resurslardan
foydalanish bosh vazifa, ularni muhofaza qilish
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esa ikkinchi darajali deb garalardi. Bunday sha-
roitda insonlar hayoti va sog'ligini himoya qilish-
ning iqtisodiy faoliyatdan ustuvorligini ta’min-
lash, fuqgarolarning qulay atrof tabiiy mubhit
sharoitida mehnat qilish va dam olish huquqini
kafolatlash ikkinchi darajaga surib qo‘yilmas-
dan iloji yo‘q edi. Vaholanki, tabiat resurslaridan
foydalanishda shunday vositalarni topish, ularni
gonunlarda o‘rnatish, amaliyotga qo‘llash lozim-
ki, bu, bir tomondan, xo‘jalik faoliyati taraqqi-
yotini ta’min etsin, ikkinchi tomondan, tabiatni
muhofaza qilish munosabatlarini rivojlantirish
va takomillashtirishga xizmat qilsin.

Muammoni shunday tartibda hal etish ke-
rakki, bunda, birinchidan, tabiiy resurslardan
foydalanishda ekologiyaning ham, iqtisodning
ham manfaatlari hisobga olinsin; ikkinchidan,
ularning uzviyligini ta’'minlash mumkin bo‘lma-
sa, ustuvorlik atrof tabiiy muhitni muhofaza qi-
lishga berilishi kerak. Demak, atrof tabiiy muhit-
ni muhofaza qilish sohasidagi qonun ijodkorligi
amaliyotida bosh g‘oya, eng avvalo, insonning
hayoti va sog'ligi uchun qulay atrof tabiiy muhit-
ga ega bo‘lish huquqini himoya qilishni ta’min-
lashga qaratilgan bo‘lishi lozim. Shunday qilib,
fuqarolarning qulay atrof tabiiy muhitga ega
bo‘lish huquqi, atrof tabiiy muhitni muhofaza
etish bilan bog‘liq bo‘lgan majburiyatlari, davlat
organlarining atrof tabiiy muhitni muhofaza qi-
lish sohasidagi vakolatlari bilan bog'liq vazifalar
Konstitutsiya asosida tartibga solinishi lozim
bo‘lgan eng muhim ijtimoiy masalalar sirasi-
ga kiradi. Ammo bugungi kunda fuqarolarning
qulay atrof tabiiy muhitga ega bo‘lish huquqiga
bag‘ishlangan alohida maxsus qoida O‘zbekis-
ton Respublikasi Konstitutsiyasida oz ifodasini
topmagan. Shuning uchun O‘zbekiston Respub-
likasi Konstitutsiyasining inson va fuqarolarning
asosiy huqugqlari, erkinliklari va burchlarini bel-
gilashga bag‘ishlangan ikkinchi bo‘limini fuqa-
rolarning qulay atrof tabiiy muhitga ega bo‘lish
huquqini tartibga soluvchi alohida norma bilan
to‘ldirish maqsadga muvofiq.

Yuqorida aytilganlardan tashqari, tabiat re-
surslarini muhofaza qilish magsadida bugungi
kun yangi islohotlar bosqichida mamlakatimizda
bir gator keng qamrovli chora-tadbirlar amalga
oshirildi. Ushbu tub o‘zgarishlar asosli ravishda
atrof tabiiy muhitni muhofaza qilish va tabiiy
resurslardan oqilona foydalanish samarador-

ligini oshirish, atrof tabiiy muhit holatining yo-
monlashuviga yo‘l qo‘ymaslik, ekologik munosa-
batlarning huquqiy asoslarini takomillashtirish,
davlatning ekologik nazorat funksiyasini kuchay-
tirish, iqtisodiyotning tabiiy resurslardan oqilo-
na foydalanishga ko‘rsatayotgan salbiy ta’sirini
bartaraf etish kabi muammolarni hal etishga qa-
ratilmoqda.

Xususan, O‘zbekiston Respublikasi Preziden-
tining “2017-2021-yillarda O‘zbekiston Respub-
likasini yanada rivojlantirish bo‘yicha Harakat-
lar strategiyasi to‘g'risida”gi farmoni asosida
tasdiglangan “2017-2021-yillarda O‘zbekiston
Respublikasini rivojlantirishning beshta ustuvor
yo‘nalishi bo‘yicha Harakatlar strategiyasi”da “...
odamlarning ekologik xavfsiz muhitda yashashi-
ni ta’'minlash, maishiy chigindilarni qayta ishlash
komplekslarini qurish va modernizatsiya qilish,
atrof-muhitga zararli moddalar chiqishini ka-
maytirish, atrof tabiiy muhit, aholi salomatligi va
genofondiga ziyon yetkazadigan ekologik muam-
molarning oldini olish” kabi chora-tadbirlarning
belgilanishi mamlakatimizda ekologik xavfsizlik-
ni ta'minlashda muhim rol o‘ynaydi.

Shuningdek, 2017-yil 21-aprelda O‘zbekis-
ton Respublikasi Prezidentining “Ekologiya va
atrof-muhitni muhofaza qilish sohasida davlat
boshqaruvi tizimini takomillashtirish to‘g'risi-
da”gi farmoni qabul qilinib, unga ko‘ra, respub-
likamizda ekologik xavfsizlikni ta’minlash va
atrof-muhitni muhofaza qilish sohasida davlat
boshqaruvini tubdan takomillashtirish maqgsadi-
da O‘zbekiston Respublikasining Tabiatni muho-
faza qilish davlat qo‘mitasi O‘zbekiston Respub-
likasining Ekologiya va atrof-muhitni muhofaza
qilish davlat qo‘mitasi etib qayta tashkil etilgan-
ligi mamlakatimizda atrof tabiiy muhitni muho-
faza qilishning tashkiliy asoslarini takomillashti-
rishdamuhim ahamiyatkasb etdi. Bundan tashqa-
ri, 2017-2018-yillarda O‘zbekiston Respublikasi
Prezidentining tabiiy muhitni muhofaza qilish
sohasida sodir etiladigan huquqgbuzarliklarning
oldini olishga bag‘ishlangan bir gator farmon va
garorlari qabul qilinganligini alohida ta’kidlash
o‘rinlidir.

Shunday normativ huqugqiy hujjatlardan yana
biri O‘zbekiston Respublikasi Prezidentining
2018-yil 18-maydagi PQ-3730-sonli «Maishiy
chigindilar bilan bog‘liq ishlarni amalga oshirish
tizimini yanada takomillashtirish chora-tadbir-
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lari to‘g'risida”gi qaroridir. O‘zbekiston Respub-
likasi Prezidentining 2017-yil 16-noyabrdagi PF-
5241-sonli “Suv ta’'minoti va suv chiqarish xizma-
ti ko‘rsatish sohasida to‘lov intizomini tubdan
takomillashtirish chora-tadbirlari to‘grisida”gi
farmoniga ko‘ra, O‘zbekiston Respublikasi Bosh
prokuraturasi huzuridagi Majburiy ijro byurosi-
ga suvdan noqonuniy foydalanish, vodoprovod
va kanalizatsiya tarmogqlariga o‘zboshimchalik
bilan ulanish holatlarini aniglash, bartaraf etish
va oldini olish, suv uchun to‘lovlarning o‘z vaqti-
da va to‘liq undirilishi, suvni sotish va iste’'mol
qilishning hisobini yuritishda ishtirok etish vazi-
fasi yuklatildi [14]. Yuqorida sanab o‘tilgan far-
mon va qarorlarda aholining toza ichimlik suviga
ega bo‘lish huquqini himoya qilish, toza ichimlik
suvini muhofaza qilish, ulardan foydalanish ja-
rayonida sodir etiladigan huqugbuzarliklarning
oldini olish vazifalari belgilangan bo‘lib, ular
O‘zbekiston Respublikasining Jinoyat kodeksi,
Ma’muriy javobgarlik to‘g‘risidagi kodeksi, “Suv
va suvdan foydalanish to‘g'risida”gi, «Chiqin-
dilar to‘g'risida»gi va yana bir qator suvga oid
gonunlarni takomillashtirishni talab etadi.
Chunonchi, O‘zbekiston Respublikasining
«Muhofaza etiladigan tabiiy hududlar to‘g‘risi-
da»gi qonuniga ko‘ra, suvni muhofaza qilish zo-
nalari, sohilbo‘yi mintaqalari muhofaza etiladi-
gan landshaftlarning turiga mansub hisoblanadi.
O‘zbekiston Respublikasining «Muhofaza eti-
ladigan tabiiy hududlar to‘g'risida»gi qonunining
41-moddasiga asosan, sohilbo‘yi mintaqalarida
suv xo‘jaligi obyektlarini qurishdan tashgqari,
har qanday turdagi boshqa qurilish obyektla-
rini barpo etish tagigqlangan. Ammo amaliyotda
muhofaza etiladigan tabiiy hududlardan foyda-
lanish va ularni muhofaza qilish sohasida suvni
muhofaza qilish zonalari, sohilbo‘yi mintaqala-
rini muhofaza etish masalasida qonun talablari
ta’'minlanmasdan kelinmoqda. Bu holat, tabiiyki,
suv obyektlarining ifloslanishi, bulg‘anishi, qulay
suv rejimini saqlab turish bilan bog'liq salbiy ho-
latlarning kelib chiqishiga sabab bo‘lmoqda.
Ushbu qonunning 41-moddasiga ko‘ra, suv-
ni muhofaza qilish zonalarida va qirg‘ogbo‘yi
mintaqalarida kanalizatsiya-tozalash inshootlari
va oqova suvlar to‘planadigan inshootlarni qu-
rish tagiglangan bo‘lsa-da, o‘zboshimchalik bilan
qurilgan obyekt va inshootlardan daryo va soy
o‘zanlariga maishiy va boshqga chiqgindilar, shu
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jumladan, oqova suvlar tashlanmoqda. Buning
ogibatida atrof tabiiy mubhit ifloslanmoqda, suv
iste'molchisi bo‘lmish insonning hayoti va sog'li-
giga xavf solinmoqda. Shundan kelib chigqqan
holda, O‘zbekiston Respublikasining «Ma’muriy
javobgarlik to‘g‘risida»gi kodeksining 82-mod-
dasining sanksiyasida davlat qo‘rigxonasi reji-
mini buzganlik uchun fugarolar va mansabdor
shaxslarga solinayotgan minimal va maksimal
jarima miqdorini oshirish maqsadga muvofiqdir
[15].

Tadgqiqot natijalari tahlili

Bugungi kunda tadbirkorlik magqgsadlarida
yer uchastkalari ajratish davlatimizning agrar
siyosatining asosiy yo‘nalishlaridan birini tash-
kil etadi. 2017-2021-yillarda O‘zbekiston Res-
publikasini rivojlantirishning beshta ustuvor
yo‘nalishi bo‘yicha Harakatlar Strategiyasida
“sug‘oriladigan yerlarning meliorativ holatini
yanada yaxshilash, melioratsiya va irrigatsiya
obyektlari tarmogqlarini rivojlantirish, qishloq
xo0‘jaligi ishlab chiqarish sohasiga intensiv usul-
lar, eng avvalo, suv va resurslarni tejaydigan
zamonaviy agrotexnologiyalarni joriy etish, un-
umdorligi yuqori bo‘lgan qishloq xo‘jaligi tex-
nikasidan foydalanish” lozimligi ham ko‘rsatib
o‘tildi.

Yurtimizda tadbirkorlik maqsadlarida yer
uchastkalari ajratishda, O‘zbekiston Respub-
likasi Prezidenti Shavkat Mirziyoyevning ta’biri
bilan aytganda, “Yerdan unumli foydalanish va
uni talon-toroj qilishning oldini olish eng muhim
vazifalardan biridir” [2].

Shuningdek, Yurtboshimiz tashabbusi bilan
“Har bir oila - tadbirkor” dasturi doirasida aholi
uchun 400 million dollar ajratildi. Lekin shunday
sa'y-harakatlarga qaramay, tomorqadan sama-
rali foydalanishni tashkil etishda fermer, deh-
gon xo‘jaliklari va tomorqa yer egalari kengashi
hamda “Tomorqa xizmati” kutilganidek faollik
ko‘rsatmayotganligi ham alohida ta’kidlangan
edi [3].

Alohida ta’kidlanganidek, jumladan, kor-
rupsiyaga yo‘l ochib berayotgan yer ajratish
amaliyoti tubdan isloh qilindi. Bu jarayon en-
dilikda yer ajratish elektron tizimi orqali amal-
ga oshirilmoqda. Bundan tashqari, yerni olib
go'yish va kompensatsiya to‘lashning yangi tar-
tibi, yer fagat mulk egasining roziligi bilan oli
nishiga oid qoidalar joriy qilindi [4].
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Shuning uchun ham Prezidentimiz 2020-yil
24-yanvardagi Murojaatnomasida “Bu yil har
bir hududda tadbirkorlarga yer uchastkalariga
oid ma’lumotlarni ochiq va haqqoniy yetkazish
bo'yicha yangi tizim joriy etamiz. Unga ko‘ra, tad-
birkorning faoliyat yuritishi uchun zarur bo‘lgan
bo‘sh yer maydonlari, bino va inshootlar, ularning
giymati va shartlari haqidagi to‘liq xaritani istal-
gan vaqt va hududda onlayn tartibda olish imkoni-
yati yaratiladi” [1], deb alohida ko‘rsatib o‘tdi.

Tadbirkorlik maqsadlarida ajratilgan yer
uchastkalaridan foydalanish tartibini buzganlik
uchun qonunlarda belgilangan jazo choralari-
ni qo‘llash muhim ahamiyat kasb etadi. Chunki
gonunlarda ko‘rsatilgan yerdan noto‘g'ri foyda-
langanlik uchun javobgarlikka tortuvchi, jazo cho-
ralarini belgilovchi huquq normalari yerdan foy-
dalanuvchi subyektlar, yer resurslarini tasarruf
etuvchi davlat organlari va tadbirkorlarni yerdan
gonunda belgilangan tartibda maqsadga muvofiq
ravishda foydalanishga undaydi [3].

Shuningdek, yerdan foydalanishda tadbir-
korlarga nisbatan qo‘llaniladigan jazo choralari
tadbirkorlik faoliyati bilan shug‘ullanuvchi sub-
yektlarni O‘zbekiston Respublikasining amaldagi
tadbirkorlik, ekologik, agrar va boshqa qonun-
lariga og‘ishmay rioya qilishlari hamda tabiiy
resurslardan foydalanuvchi tadbirkorlar va yer
egalarining buzilgan huqugqlarini tiklashda va
umuman, tadbirkorlik faoliyati sohasidagi qonun
hujjatlarini ta’'minlashga xizmat qiladi [4].

Ta’kidlash o‘rinliki, tadbirkorlarning yer
uchastkalaridan foydalanish qoidalarini buzgan-
lik uchun javobgarlik jazo choralari hozirgi kun
talabi darajasida deyish qiyin.

Uning sabablari, birinchidan, amaliyotda yer
uchastkalaridan noto‘g‘ri foydalanish oqibatida
sodir etilgan huqugbuzarliklar uchun barcha ho-
latlarda ham jazo choralari yetarlicha qo‘llanil-
mayapti; ikkinchidan, tadbirkorlik faoliyati yer
uchastkalaridan foydalanish sohasida sodir etil-
gan barcha huqugbuzarliklar uchun amaldagi
gonunlarda yetarli darajada javobgarlik jazo
chorasi o‘rnatilmagan; uchinchidan, tadbirkorlar
tomonidan yer uchastkalaridan foydalanish qoi-
dalarini buzganlik uchun qonunlarda o‘rnatilgan
jazo choralari sodir etilgan huquqbuzarliklar-
ning ijtimoiy, iqtisodiy va ekologik zarari bilan
solishtirilganda, ancha yengilligi shular jumlasi-
dandir.

Shu sababli tadbirkorlarning yer uchastka-
laridan foydalanish huquqini tartibga soladigan
gonun hujjatlari talablarini buzganlik uchun
javobgarlik jazo choralari masalalarini o‘rganish,
sodir etilayotgan huquqgbuzarliklar uchun jazo
choralari samaradorligini oshirishga qaratilgan
tavsiyalar ishlab chiqish, shunday tavsiyalar bi-
lan O‘zbekiston Respublikasining tegishli qonun
normalarining sanksiyalarini kuchaytirish, umu-
man, tadbirkorlarning yer uchastkalaridan foy-
dalanish huquqini buzganlik uchun javobgarlik
muammolari ustida ilmiy-nazariy ishlar olib bo-
rish ham nazariy, ham amaliy, ham ilmiy ahami-
yatga egadir.

Shu munosabat bilan O‘zbekiston Respub-
likasi Prezidentining tadbirkorlik magqsadlari-
da yer uchastkalari ajratish masalasida 2018-
yil 27-iyuldagi “Tadbirkorlik subyektlarining
huquglari va qonuniy manfaatlarini himoya qi-
lish tizimini yanada takomillashtirish chora-tad-
birlari to‘g'risida”gi, 2018-yil 11-oktabrdagi
“Davlat mulki obyektlari va yer uchastkalariga
bo‘lgan huquglarni tadbirkorlik subyektlariga
sotish tartibini soddalashtirish bo‘yicha qo‘shim-
cha chora-tadbirlar to‘g‘risida”gi, 2019-yil 13-av-
gustdagi “Xususiy mulkni himoya qilish va mulk-
dorlar huquglarining kafolatlarini kuchaytirish,
tadbirkorlik tashabbuslarini qo‘llab-quvvatlash
borasidagi ishlarni tashkil qilish tizimini tubdan
takomillashtirish bo‘yicha qo‘shimcha chora-tad-
birlar, shuningdek, tadbirkorlik subyektlarining
moliyaviy resurslar va ishlab chiqarish infratu-
zilmasidan foydalanish imkoniyatlarini kengay-
tirish to‘g'risida”gi farmonlari katta ahamiyatga
ega bo'lib, bu sohada ham javobgarlik masalala-
rini ancha kuchaytirdi.

Xususiyatli tomoni shundaki, tadbirkorlar-
ning yer uchastkalaridan foydalanish huquqini
buzganlik uchun intizomiy, ma'muriy, fuqarolik,
jinoiy javobgarlik kabi jazo choralari qo‘llani-
lishining asosiy sababi shundaki, tadbirkorlik
gonunchiligi o‘zida sanab o‘tilgan jazo choralari-
ni belgilamaydi, balki yer uchastkalaridan foyda-
lanish huqugqi buzilganda, o‘sha qonunlar norma-
larini qo‘llash tavsiya etiladi.

Umuman olganda, yer uchastkalaridan foyda-
lanish huquqini buzganlik uchun javobgarlik - bu
tadbirkorlarning yer uchastkalaridan samarali
va oqilona foydalanish hamda yer uchastkalari-
dan foydalanuvchi tadbirkorlarning huquqlarini
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himoya qilishga qaratilgan huquq me’yorlarida
0z ifodasini topgan ma’lum choralar tizimidir
[12; 13].

Yuqoridagilardan kelib chiqib, shuni ta’kid-
lash o‘rinliki, tadbirkorlarning yer uchastkalari-
dan foydalanish huquqini buzganlik uchun yuri-
dik javobgarlikni qo‘llash masalasi yer huquqida
muhim ahamiyatga ega.

Shu munosabat bilan chop etilgan ayrim ma-
golalar [7; 8], monografiya [9] hamda yangi dars-
liklarda [10] tadbirkorlarning yer uchastkalari-
dan foydalanish huquqi tartibini buzganlik uchun
yuridik javobgarlik masalalari batafsil yoritilgan.

Xulosalar

Yuqoridagilardan ko‘rinib turibdiki, tadbir-
korlik magsadlarida ajratilgan yer uchastkala-
ridan foydalanish tartib va qoidalarini buzgan-
lik uchun jinoiy-huquqiy javobgarlik tabiatni
muhofaza qilish, tabiiy obyektlar bo‘lgan yer,
suv, yer osti boyliklari, o‘'rmon, havo, o‘simlik
va hayvonot dunyosidan foydalanishdan kelib
chigadigan huquqiy tartib-qoidalarni buzgan-
lik uchun qo‘llaniladigan jinoiy jazo choralari
bilan bevosita bog'liqdir. Hozirgi ayrim yuridik
adabiyotlarda ekologiya sohasida sodir etilgan
jinoyatlar uchun jinoiy javobgarlikning xusu-
siyatlarini o‘rganishga ham alohida e’tibor qa-
ratilgan [12].

Demak, yer va tabiiy resurslardan foydalanish
va muhofaza qilish, ular to‘g‘risidagi qonun ham-
da talablarni buzganlikda jinoiy javobgarlikni
go‘llash uchun ekologik va agrar qonun norma-
lari bilan birgalikda jinoyat qonunlari normalari
ham buzilgan bo‘lishi va shu huqugbuzarliklar
uchun Jinoyat kodeksida jazo chorasi belgilangan
bo‘lishi lozim. Aks holda, jinoiy javobgarlik kelib
chigmasligi ham mumkin.

Ta’kidlash o‘rinliki, tadbirkorlik maqgsadlarida
ajratilgan yer uchastkalaridan foydalanish talab
va qoidalari, ular to‘g‘risidagi qonunlarni buzgan-
lik uchun jinoiy javobgarlikka tortishda bir qator
jinoyat tarkibi sodir etilgan bo‘lishi lozim.

Bular huqugbuzarlik (jinoyat), aybning mav-
judligi, ijtimoiy xavflilik darajasining borligi,
huquqqa xilofligi hamda jazoga sazovorlik kabi-
lardir.

Tadbirkorlik faoliyatida sodir etilgan mazkur
jinoyat (huqugbuzarlik)ning subyekti sifatida
fuqarolar, chet el fugarolari, mansabdor shaxslar
va boshqa jismoniy shaxslar tan olinadi.

YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HIPUOWHECKMX HAYK / REVIEW OF LAW SCIENCES

Obyekti sifatida esa O‘zbekiston Respublika-
sining ekologik tizimi, yer, suv, yer osti boyliklari,
havo, o‘rmon, o‘simlik va hayvonot dunyosi, shu-
ningdek, yuridik va jismoniy shaxslar hamda tad-
birkorlarning qonuniy manfaatlari tan olinadi.

Subyektiv tomoni ehtiyotsizlikdan, ya’ni
jinoyatdan kelib chigqan oqibatga nisbatan
bo‘lgan ruhiy munosabatidir, ya’'ni jinoiy xat-
ti-harakatlarning motiv va maqsadi bilan ham
bog'lig.

Ushbu sohada sodir etilgan jinoiy xat-
ti-harakatlar oqibatida yer va tabiiy resurslar,
ekologik tizimga yetkazilgan moddiy va ma’'naviy
hamda iqtisodiy va ekologik zararlarning yetka-
zilishi mazkur jinoyatning obyektiv tomoni deb
tan olinadi.

Umuman olganda, tadbirkorlik faoliyatini yu-
ritishda sodir etilgan ushbu sohadagi jinoyatlar
O‘zbekiston Respublikasining 1994-yil 22-sen-
tabrda qabul qilingan O‘zbekiston Respublikasi
Jinoyat kodeksida batafsilroq ko‘rsatilgan.

Mazkur qonunning IV bo‘limi “Ekologiya
sohasidagi jinoyatlar” deb nomlanib, XIV bobi
“Atrof-muhitni muhofaza qilish va tabiatdan foy-
dalanish sohasidagi jinoyatlar” deb nomlanadi.

Bu jinoyatlarga ekologiya xavfsizligiga oid
normalar va talablarni buzish (193-m.); atrof ta-
biiy muhitning ifloslanganligi to‘g'risidagi ma’lu-
motlarni qasddan yashirish yoki buzib ko‘rsatish
(194-m.); atrof tabiily muhitning ifloslanishi
ogibatlarini bartaraf qilish choralarini ko‘rmas-
lik (195-m.); atrof tabiiy muhitni ifloslantirish
(196-m.); yer, yer osti boyliklaridan foydalanish
shartlari yoki ularni muhofaza qilish talablarini
buzish (197-m.); ekinzor, o‘rmon yoki boshqa
dov-daraxtlarga shikast yetkazish yoki ularni
nobud qilish (198-m.); o‘simliklar kasalliklari
yoki zararkunandalari bilan kurashish talabla-
rini buzish (199-m.); Veterinariya yoki zootexni-
ka qoidalarini buzish (200-m.); zararli kimyoviy
moddalar bilan muomalada bo‘lish qoidalarini
buzish (201-m.); hayvonot yoki o‘simlik dunyo-
sidan foydalanish tartibini buzish (202-m.); suv
yoki suv havzalaridan foydalanish shartlarini
buzish (203-m.); alohida muhofaza etiladigan ta-
biiy hududlarning tartibini buzish (204-m.) kabi-
lar kiradi.

Amaldagi qonunchilikka asosan, yuqorida
sanab o‘tilgan huqugbuzarlik (jinoyat) turlari
uchun jinoiy javobgarlik jazo choralari sifatida
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jarima, gamogq, ozodlikdan mahrum qilish kabi- nadi. Unda o‘rnatilgan atrof tabiiy mubhitni
lar qo‘llanilishi nazarda tutilgan. muhofaza qilishga bag‘ishlangan normalar bizni
Amaliyot shuni ko‘rsatmoqdaki, ba’zi hol- o‘rab turgan ona tabiatni asrash, aholi salomat-
larda yer va tabiiy resurslardan foydalanish ligini muhofaza qilish, tabiiy resurslardan oqilo-
gonunga xilof bo‘lganligi uchun jinoiy javob- na va samarali foydalanish, uni kelajak avlodga
garlik ham qo‘llanilmoqda. Xulosa qilib aytgan- bus-butunligicha yetkazish, pirovardida, mam-
da, atrof tabiiy muhitni muhofaza qilish, fuqa- lakatimizda ekologik xavfsizlikni ta’minlashga
rolarning qulay atrof tabiiy muhitga ega bo‘lish  xizmat qiladi. Ushbu fikrlarning yaginda mam-
huqugqini ta’'minlashda mustaqil davlatimizning lakatimizda kuzatilgan ekologik o‘zgarishlardan
Konstitutsiyasi asosiy me’yoriy hujjat hisobla- naqadar to‘g‘ri ekanligini ko‘rishimiz mumkin.
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Abstract. This article is devoted to the introduction of modern digital forms of public control, digitalization,
features of public control in national practice, further improvement of electronic public control and their
legal basis. Issues such as methods of further improvement and improvement of public control, public control
units, international experience on public control, national experience on public control units, electronic public
control units, prospects for development of public control units were analyzed in the article. The proposals and
recommendations put forward and they can be used to study aspects of both the development of national legislation
of public control, its digitalization and specific factors of electronics, as well as scientific and theoretical aspects
of public control.
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RAQAMLI O‘ZBEKISTON VA ELEKTRON JAMOATCHILIK NAZORATI SHAKLLARIGA
BOSQICHMA-BOSQICH O‘TISHNING TASHKILIY-HUQUQIY ASOSLARI

Usmonov Otabek Odilbek o‘g'li,

0‘zbekiston Respublikasi Monopoliyaga qarshi kurashish
go‘mitasi markaziy apparati boshqarma boshligf,
Toshkent davlat yuridik universiteti mustagqil izlanuvchisi

Annotatsiya. Mazkur maqola jamoatchilik nazoratining zamonaviy raqamlashtirilgan shakllarini joriy etish,
elektronlashtirish, milliy tajribada jamoatchilik nazoratining o‘ziga xos jihatlari, elektron jamoatchilik nazorati
va ularning huqugqiy asoslarini yanada takomillashtirishga bag‘ishlangan. Maqolada jamoatchilik nazoratini
yanada kuchaytirish hamda takomillashtirish usullari, jamoatchilik nazorati mexanizmlari, jamoatchilik
nazoratiga oid xalqaro tajriba, jamoatchilik nazorati mexanizmlariga oid milliy tajriba, elektron jamoatchilik
nazorati, jamoatchilik nazoratini rivojlantirish istigbollari kabi masalalar tahlil etilgan. Unda ilgari surilgan
taklif va tavsiyalardan jamoatchilik nazorati bo‘yicha uning raqamlashtirilishi, elektronlashtirish omillarini
milliy qonunchilikda ishlab chiqish jihatlari va jamoatchilik nazoratining ilmiy-nazariy masalalarini o‘rganishda
foydalanish mumkin.

Kalit so‘zlar: jamoatchilik nazoratini raqamlashtirish, jamoatchilik nazoratining elektron shakllari,
jamoatchilik nazorati usullari, jamoatchilik nazorati bo‘linmalari, elektron jamoatchilik nazorati,
raqamlashtirishdagi milliy tajriba, jamoatchilik nazorati amaliyoti, jamoatchilik nazorati nazariyasi.
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OPTAHU3ALMOHHO-ITPABOBBIE OCHOBBI IIO3TAITHOTI'O NEPEXOAA HA IW®POBBIE
TEXHOJIOTUHU U ®OPMbI 3JIEKTPOHHOI'O OBILECTBEHHOI'O KOHTPOJIA B PECITYBJIMKE
Y3BEKUCTAH

YcmaHoB OTabek Oaun6ek yrim,
HavaJIbHUK ynpaBJeHUs lleHTpasbHOro annapara

AHTUMOHOMNOJILHOTO KOMUTeTa Pecny6/1Mku Y36eKucTaH,

CaMOCTOSITEJbHBIN COMCKATE/b

TalKeHTCKOro rocyJapCTBEHHOT 0 IOPU/IMYECKOT0 YHUBEPCUTETA

AnHOomayus. /[laHHass cmambs nocesiujeHa 8HedpeHUl0 CO8PEMEHHbIX Yu@Pposvix @opM 06ujecmeeHHo20

KoHmpos, yug@posuzayuu,

0C0beHHOCMSM 06wecmeeHHozo KOHmMmpossa 8 HaquOHaﬂbHOﬁ npakmuke,

dasbHelluleMy CO8epuUIeHCMBOBAHUK 3/1eKMPOHHO20 06WEeCME8eHHO020 KOHMpPOJisi U UX npasosoll ocHosbul. B
cmamuve NpoaHa/au3upo8aHvl makue 80npocwvl, Kak mMemodsl danbHeliwez0 ycujeHusl U co8epuleHCme08aHus
06ujecmeeHH020 KOHMPO/15, MEXAHU3Mbl 06U eCMB8EHHO20 KOHMPOAsl, MexdYHaAPOOHbIU onblm 06uecmeeHH020
KOHMPO/15i, HAYUOHA/IbHBILU ONblM MEXAHU3MO08 00WeCcm8eHH020 KOHMPpOJs, 3/1eKMPOHHbLIU 06ujecmeeHHblll

KOHMpO/b, NepcneKkmusbl
u pekomeHdayuu Mmo2ym 6blMb UCNO/1b308AHbI

pazsumusi 06wecmeeHHo20 KoHmMpo.as. BwuideuHymbvle 6 Hell npedsosceHus
04151 Uu3y4eHuss acnekmos pazsumusi HAYUOHA/IbHO20

3aKOHOJame/1bcmaea, c8s13aHH020 C 06WeCM8eHHbIM KOHMPOoJ1eM, e20 yugposuzayuu U cneyugduyveckux pakmopos
3/1€KMPOHU3AYUU U HAY4YHO-meopemuyecKue achekmol 06U ecmeeHH020 KOHMpOosi.

Kawuesvle caosa: yugposusayus ob6ujecmeeHH020 KOHMPOJs, 3/1eKMpPOHHble HopMbl 06WeCMBEeHH020
KOHMpo/s, Memoodsl 06WecmeeHH020 KOHmMpos, nodpasdeseHuss o6ujecmeeHH020 KOHMPOs, 3/1eKMPOHHbIU
obujecmeeHHbIll KOHMpPO/b, HAYUOHA/ALHBLIU onbim 8 obaacmu yugposuzayuu, “‘npakmuka o06ujecmeeHH020

KOHMpo/s, meopus O6LL4€CHI8€HH020 KOHMPOJA.

Introduction

Public control - in its definition, we must
firstly pay attention to the fact that a single word
creates a single integral meaning. Including,
community: this is a community of people in a
particular group, which can be considered as
a community representing society as a whole.
However, at the same time, it does not represent
the interests of a particular group, that is, the
community should be a whole team. The term
“public control” is legitimately used to denote a
set of means and methods by which the society,
through its members, guarantees that the
actions of individual management entities and
social groups are carried out in accordance with
established norms and values [1, p. 712].

Public control and the factors of its
implementation,  although  they  remain
unnoticed, manifest themselves in different
ways in each era. We can see that the concept
of public control initially entered the structure
of the legal system from the branch of social
psychology, and later developed and turned into
a separate branch of science. In the formation
of public control as a separate social concept,
many scientists conducted research and tried
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to create its theoretical foundations. Because
of their research, this historical and theoretical
development progressed.

One of the founders of the concept of public
control, T.V.Tard made a great contribution to
the formation and development of this concept,
singling it out as a separate social concept. In his
research, Tard tries to prove its difference from
social concepts and that it is a separate social
factor. In his opinion, the set of methods used to
return the behavior of society to the framework
of regulatory rules is precisely the society itself,
that is, the system of public control [2, p. 10-12]
. This was one of the first steps in interpreting
public control as a separate social concept. Here
we can see that the emphasis is placed on the
exercise of public control over state bodies.

On the one hand, all other similar phenomena
inherentinastate-organizedsociety (inparticular,
state, civil and other forms of government
management), as well as this phenomenon
itself in changing (under the influence of certain
circumstances) circumstances (for example, in
the pre-state period of the society’s existence),
on the other hand, depends on its significance for
ensuring the preservation and development of
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the people, their properties and the fact that, as a
carrier of sovereignty and, in particular, it will be
appropriate if we say “ yes!”

Public control of administrative bodies in a
broad sense is the activity of subjects of public
control in relation to their objects, carried out in
certain forms to achieve the goals and solve the
tasks established by the current legislation [3].

As for the second part, control: we can say
that it is an established form of observation of a
particular social process, it is applied in the sense
that it constantly monitors the implementation
of all stages of the process and controls its
interpretation and application. In general, public
control is also understood as People’s control,
which is carried out under direct control over the
observation of the reality and implementation
of all social processes. Defining the concept of
public control, it is possible to distinguish public
authorities by their general nature and methods
of its implementation, separately formed social
groups of society.

Public control is: as a separate form of social
science, state executive and control authorities
and practically all its branch forms, their
officials, as a special form of public control over
the executive system, as a special initiative of the
citizen, and social factors in the established form
will be directed to coordination.

One of the first people to introduce a system
of social relations and separate control was the
Englishman F.A. Bacon studied theoretically. He
proved by proving facts that disregard for public
opinion, mistakes in the management process,
social maladaptation, the spread of rumors and
gossip lead to conflicts in society. It was also one
of the first steps in the form of public control.

Control overthe activities of publicauthorities
as a social institution is carried out using a wide
range of social methods and social norms. The
legal dominance of control presupposes the
dominance of legal methods, that is, methods
of influencing the activities of the state through
legal norms, the effectiveness of which is
ensured by state coercion. Legal management
practices make it easier to manage with public
participation.

At the same time, homogeneous rules of
relations (legal norms) that are binding on all
parties are determined by the mechanisms of

interaction. These methods include lawmaking,
legal regulation, and the method of fair legality.
The correctcreative method of control is designed
to identify the needs of subjects in a timely
manner, and in legal regulation, one can cite as
an example a certain segment of management
relations, relevant prepared systems and
regulatory acts of their adoption. The main
legislative acts and norms that establish the legal
basis for the organization and implementation of
public control, the rights and obligations of their
participants, and the procedure for using legal
means, including through organization, should
include the following.

In this regard, Jean-Jacques Rousseau, who has
agreatplaceintheinterpretation ofsocial spheres
of life, distinguished certain forms of social life
from the point of view of social connection. His
teachings are still actively used today. Rousseau
distinguished in his works separate views on the
forms of public control. “Interaction between
citizens with forms of linking forms of justice and
its implementation is based on public analysis”
[4] - he stressed that.

We see that Adam Smith, who has made
significant contributions to community research
and socialization, has also done extensive
research. In his works, he explained that the
main goal of the public is not to make a profit, but
to exercise control over its own interests and the
institutions in which it is carried out. His theory
of “natural order”, which he applied to the public,
stands out separately [5, p. 57]. The views of this
scientist on methodological interpretations of
the practical application of public control are
considered as significant.

German scientist G. Jacob: “voluntary
associations of citizens aimed on realizing
opportunities for participation in public affairs
embody an active civil society. This society
is characterized by the fact that citizens take
on social responsibility, carry out voluntary
activities for the benefit of society. Citizens get
the right to participate in the affairs of society
and make political decisions, even if they are
socially responsible for their duties” “ he said [6,
pp- 38-39].

In world practice, the emergence of public
associations in a democratic society and its
development is considered not only as one of
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the laws governing society, but also as one of the
fundamental principles of this concept. According
to the rationale of Alexis de Tocqueville, the
most democratic country in the world is one
where citizens work closely together to achieve
a goal and use this method of collective action
more than others [7, p. 123]. It also provides
a framework for explaining democracy in
conjunction with how well public control is
enforced in the development of States. Another of
the forms of social relations studied in his time is
basic social interaction, that is, relations between
the state and the people. In particular, the French
scientist-philosopher L.O. Blanc andfollowing up
capitalist society considers historical progress
as the development of the enlightenment and
the formation of social relations on this basis.
Theoretical conceptual foundations of social
partnership and social control on the basis of the
theory of social action, ideas about mutual social
solidarity, socially flexible agreement, and social
equality, a public understanding was formed and
developed.

According to research by M. Weber, the
traditional movement is a model and basis
of behavior that is firmly rooted in cultural
traditions that cannot be analyzed and rationally
criticized and controlled. In general, control is
a social method through which the Social and
legal maturity of society and the inviolability
of citizens are carried out, a legal method that
covers socially significant control goals and the
main part of managerial relations.

Research results

Currently, the Republic of Uzbekistan is
gradually implementing legal reforms aimed
at establishing the theoretical basis for public
control, strengthening the organizational and
legal mechanisms of active influence. The
organizational and legal formation of public
control in our country has gone through many
periods of development.

First of all, our Constitution enshrines the
responsibility of the state to society and its
maintenance. In particular, according to Article 2
of the Constitution of the Republic of Uzbekistan:
authorities and officials are accountable to
society and citizens [8]. This concept also defines
the responsibility of the state to the public. As a
first step towards public control, “The Concept
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of Further Deepening Democratic Reforms and
Development of Civil Society in the Country” was
published on November 12, 2010, emphasized
the need to adopt a law on public oversight. We
define this factor by the fact that public control is
first formally expressed by the state.

In 2013, the Law of the Republic of Uzbekistan
No. 17 “On Citizens’ Self-Government Bodies”
was adopted.

According to this law, public control is
defined by the fact that citizens have the right
to study the state of implementation of laws and
regulations, to apply to public authorities for
appropriate action. Numerous regulations have
been developed to legally ensure that public
oversight is active. Examples include:

In accordance with the Law of the Republic of
Uzbekistan adopted on April 16, 2014, Article 32
of the Constitution was supplemented with a new
norm on the exercise of public control. The fact
that this system was defined by the government
in the Constitution was the greatest political
will in the history of the country. Amendments
and additions to our Constitution have been
one of the most important reforms in the field
of public oversight. According to this change,
the constitutional basis for public control over
the implementation of legislation by public
authorities and administration has been formed,
and this is defined in the basic concept.

The fact that our Constitution reflects these
norms proves that the institute of public control
has been given a constitutional and legal status,
and for its time was a big step in the legal history
of our country.

In order to determine the factors of public
control, it was set as a priority to create a
legal norm that defines the specific bases and
forms of public control, and on this basis the
legislative system for the implementation of
the constitutional rights of the population to
public control was established. On this basis, in
the history of the country there are many other
normative and legal acts that provide for the
formation of the institution of public control
and its legal framework, as well as its systematic
functioning.

The Law of the Republic of Uzbekistan No.419
“On Combating Corruption”, adopted on January
3, 2017, also provides views on specific forms
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of public control over the implementation of
legislation. Currently, one of the forms of practical
support of this system is the public appeals portal
“My opinion”, which, unfortunately, is not used by
the population efficiently and significantly

On February 14, 2017, the President of the
Republic of Uzbekistan adopted the Decree No.
PF-4947 “On the Action Strategy for the further
development of the Republic of Uzbekistan.”
The decree also developed a number of forms of
public control.

The Resolution of the President of the
Republic of Uzbekistan No. 2851 of March
27, 2017 “On additional measures to improve
the activities of the Independent Institute for
Monitoring the Formation of Civil Society” also
defines the concept of public monitoring in
the form of public control and its aspects were
identified [6].

As one of the big steps in this normative-
legal document, it can be seen that the state
is transferring certain functions to the public.
Secondly, the society itself is making great strides
in the development of public organizations and,
through their potential, is striving to develop
the country, to have a large system and social
role in its governance. Based on the above, the
social foundations of the state should have been
created in the basic form. In order to ensure
the main subjects of public control and their
social significance, it was important to create a
regulatory framework for it.

On April 12, 2018, the Law of the Republic of
Uzbekistan No. 474 “On Public Oversight” was
adopted. The law consists of 21 articles, and the
legal status and importance of public control in
our country, although not fully defined, has been
met with applause by the general public and
international experts. This factor has been one of
the great steps in the history of our country in the
legal provision of this sphere, in the realization
of public control. By looking at the history of the
adoption of this law, it is evident that among the
issues on the agenda on the basis of the State
Program for the implementation of the Action
Strategy in the Year of Active Entrepreneurship,
Support of Innovative Ideas and Technologies,
the law relating to “Public control” was developed
by the deputies of the Legislative Chamber of the
Oliy Majlis in a model form, and its optimized

model was approved at this stage after extensive
discussions.

It was also introduced directly to the
President by the Senate of the Oliy Majlis, and it
was given official status after it was signed by the
President, and it can be seen that finally the legal
document of normative act on public control as a
whole has been developed.

As one of the next steps in the active
establishment of public control, the following
normative documents can be cited.

The Resolution of the President of the
Republic of Uzbekistan No. 3837 of July 4, 2018
“On measures to establish public councils under
government agencies.” can be shown. Following
the implementation of this decision, public
councils have been established under many
bodies. Prior to the decision, many organizations
had public councils. In particular, the Public
Council established under the Ministry of
Information Technologies and Communications
in December 2016, the Public Council for
Monitoring and Evaluation of Transparency of
Government and Activities under the Cabinet
of Ministers in July 2017, Public Council for the
New History of Uzbekistan under the Academy of
Sciences in 2017.

There are many examples of this, but we do
not think it is necessary to dwell on this form
of public control because it does not have clear
performance and performance indicators.

The above situation can be seenin the example
of various factors. As an example, we can see that
the Public Council is established under the same
state organization and is accountable to it, and
its funding depends on the state bodies, which
controls it. This shows its practical importance
as a form of managed public oversight and its
inability to do practical work in the real interest
of the public.

We can see the concept of the President of
the Republic of Uzbekistan PF-5618 “On radical
improvement of the system of raising legal
awareness and legal culture in society,” adopted
on January 9, 2019. The main goals of the concept
are to ensure a mechanism of public control: a
comprehensive legal ideology to be formed in the
younger generation, legal consciousness and its
wide range of influence, and other goals. It also
includes all aspects of public oversight and the

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



\ &L

12.00.02 - KONSTITUTSIYAVIY HUQUQ.

MA'MURIY HUQUE.
MOLIYA VA BOJXONA HUQUQ

social relations that are currently important to
them.

Article 13 of the Law on Public Oversight
provides for the “study of public opinion” and
sets out the rules for its organization in all its
social aspects.

One of the systems for implementing this
part of the law was the Public Opinion Research
Center in Uzbekistan. It is constantly studying
public opinion on social processes. In addition,
the portal regulation.gov.uz was created at the
initiative of the Governmentand at the suggestion
of the public to study public opinion, suggestions
and complaints about the legislation, and its legal
basis was established. At present, this portal also
plays an important role in defining the role of the
public in our national legislative system.

Currently, the practice of many democratic,
legally developed countries has laid the
foundations for public scrutiny, but there has
been no practice of adopting such a unified law.
Thus, the adoption of this law in the Republic of
Uzbekistan was welcomed by the general public.
The new law also defines the subjects and forms
of public control, its organizational and legal
basis, which are systematically defined, and its
initial mechanisms. Social justice and its specific
principles of operation, the mechanisms of public
control are defined by political will and it was a
stepping stone in the development of our country.

On April 16, 2020, the Decree of the President
of the Republic of Uzbekistan No. PF-5980 “On
the establishment of the Public Chamber under
the President of the Republic of Uzbekistan” was
adopted [9]. The adoption of this decree has a
special legal significance in ensuring its clear
mechanisms of public control.

However, it should be noted that for some
reason the implementation of this presidential
decree has not been fully ensured so far. We
believe that if this unique structure is created,
the Republic will have a separate mechanism
with the authority to exercise public control.

If we look at the mechanism of this public
control in the experience of Uzbekistan, we can
now say with regret that the specific mechanisms
of public control are not sufficiently provided
in our state social practice. The main reasons
for this are its legal provision, the underlying
systems and mechanisms that determine the
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basis of the executive, the insufficient basis for
which is not fully established, and there are some
issues that need to be addressed.

According to the Resolution of the Cabinet of
Ministers No. 444 of July 16, 2020: The procedure
for electronic reporting of public organizations
to the public has been established.

Since September 1, 2020, public
administration bodies, their territorial
divisions, as well as the Council of Ministers
of Karakalpakstan, authorities of regions and
Tashkent city, authorities of districts (cities)
have been providing electronic reports to the
public about their activities semi-annually and
annually.

Civil society institutions aimed at studying
specific social relations should establish forms of
public control over the real concerns of citizens
and various social groups in a particular area by
addressing orinquiring aboutitsreal significance.

Article 16 of the Law on Public Oversight
defines the rights and obligations of public
authorities in the field of public oversight,
including the right to initiate public oversight.
But in practice, we cannot say that the practical
influence of government agencies serves to
develop public control. In this regard, the state
and society must be able to work together in a
way that serves to define forms of public control.

Today, we can see a specific form of public
control through social networks (the global
network of the Internet), and the fact that their
citizens are publicly assessing the practical
policies of the state. Some of the shortcomings
and problems that need to be addressed on
the basis of the above forms need to be legally,
socially reviewed and re-evaluated. Issues that
need to be addressed during the activities of
public authorities, including one of the most
important aspects, should be the legal provision
of forms of public control. At the same time,
public authorities must pay constant attention
to public control in the conduct of their activities
and ensure that they are treated fairly and
effectively.

We believe that active forms of public control
can be achieved by strengthening the rule of
law. The form of public control, according to its
sphere of influence, allows the system of social
management to organize the activities of state
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bodies on a legal basis, to use it effectively,
systematically within its powers and to actively
use its influence, and to such as the complete
implementation of the basics.

The focus on citizen participation in
strengthening public oversight is based on the
factthat citizens in this area, perhaps in the entire
legal field, have a higher level of legal awareness
and are able to express their fair and reasonable
attitudes towards social relations.

In general, the above-mentioned normative
legal acts are also one of the most important
systems in the formation and maintenance of
public control mechanisms. In particular, the
loading of legal consciousness and legal culture is
one ofthe mostimportant factors in the formation
of active public control over the population.

In addition to the above, it is appropriate to
cite the following as the main objectives of public

scrutiny:

- a comprehensive legal ideology that
should be formed in our people, in the younger
generation;

- the formation of legal consciousness and its
wide-ranging influence, and other goals.

The concept of “Radical improvement of
the system of raising legal awareness and legal
culture in society” was aimed at raising the legal
awareness of the population through social
networks, as well as the constant attention of
citizens to the legislative process.

In particular, regulation.gov.uz, advice.uz,
public control portals “My opinion” were officially
developed by the Ministry of Justice at the
initiative of the President. It is gratifying that on
these social networking sites, the general public
is able to freely express their views on all legal
norms and their forms through the Internet. This
is evidenced by the growing active participation
of the population in these social networks.

The fact that the system of state reforms is
in harmony with the main goals and aspirations
of the citizens of our country, is consistent with
each other in terms of justice and is focused on a
single goal, is the main basis for ensuring reforms
in this area.

We believe that the normative framework of
public control created in Uzbekistan on the basis
of these factors will have a real, vital force and
will bring this sector to a more effective stage

of development in Uzbekistan. Public oversight
needs to be digitized to address these issues.

Convenience should be created for ordinary
citizens. The activities of the state body and
its officials must be strictly controlled, which
ensures the rule of law [10].

In conclusion, we can say that public control,
which is a new and unique form of legal control
in the Republic of Uzbekistan, how deeply
its practical experience penetrates into the
forms of public administration and ensuring
the real functioning of specific mechanisms
are democratic factors in our country and how
specific forms of governance are evolving and
adaptingto the principles of justice and humanity.

Conclusions

The emergence of public control as a concept
and its transformation into a single social
relationship based on different concepts has
been different in different countries. We all
know that the emergence of theoretical concepts
and their transformation into practical social
relations depends on various factors. Among
these, first of all we can see that the emergence
and formation of a social concept is determined
by what interpretations it is based on and in
what form it develops. We have seen above that
before the word public control became a social
factor, the words public and control became a
unified concept. At this point, we believe that the
extent to which this form of control is exercised
by humans and becomes a well-founded practical
process depends primarily on its basis and
theoretical basis. The theoretical foundations of
public oversight have evolved through a period
of great historical formation. These factors, as
well as theoretical aspects, prove the importance
of public scrutiny.

As the President of the Republic Sh.M.
Mirziyoev rightly criticized in his Address to the
Oliy Majlis, “... to date, there are no clear legal
mechanisms for effective public control over the
activities of government agencies “ [11]. As a
proof of the above opinion, we can say that public
control is slowly being introduced in our country,
not in a fully functioning mechanism, that is, on
the basic of propaganda.

We believe that the ground on which we
live, as social relations develop and new social
relations between people emerge, new specific
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forms of public control, its mechanisms of
operation, appear. Public scrutiny has historically
been a form of development.

This concept was also originally the control
forms of specific control systems of separate
control regimes, but later this control passed to
a specific democratic unit, mainly in the hands
of the public, and it became a form of unrelated
control to the state in the hands of the public. The
transformation of the form of control from a state
regime to a form of public control is an important
factor in the transformation of democracy into a
unique form of human history.

The growth and development of public
control, of course, depended on the political will
of the state in its specific periods. In the stages
of its development and formation in the history
of mankind, the development of democratic
principles, their influence on the formation and
development of the people’s goodwill, as well as
public control have been formed.

[tis precisely in the field of public control that
its elements can be determined, in theory, by the
development of social aspects in its development.
The development of public control in based on
direct interrelated social relations.
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Annotatsiya. Maqolada muallif global miqyosda va yurtimizda turizm va migratsiyaning joriy holati, so'nggi
yillarda mazkur sohalarning rivojlanish tendensiyasi haqida so‘z yuritgan. Turizm sohasi bilan birgalikda migratsi-
ya, shu jumladan, mehnat migratsiyasini huquqiy tartibga solishning ahamiyati, mazkur sohalarda yagona huquqiy
baza hamda yagona huquqni qo‘llash amaliyotini shakllantirish yuzasidan taklif va tavsiyalar berilgan. Turizm va
migratsiya sohalarining istigboldagi rivoji uchun qanday ishlarni amalga oshirish lozimligi yuzasidan fikr-mulo-
hazalar bayon etilgan. Shuningdek, maqolada O‘zbekistonda va dunyoda migratsiyaning joriy holati qiyosiy tahlil
qilingan. Global pandemiya va qochoqlar inqirozi tufayli yuzaga kelgan migratsiya inqirozining bugungi kunda
ham davom etayotganligi, yangi-yangi urush o‘choqlari va notinchliklar natijasida mavjud ahvol og‘irlashishining
iqtisodiy-huquqiy masalalari xususida fikr-mulohazalar keltirilgan. Ayni paytda turizmga migratsiyaning bir turi
sifatida yondashilganligi uni umumiy migratsiya bilan bog‘liq holda tahlil qilishga imkon bergan. Migratsiyaning
bugungi holati bilan birga uning istigbollari muhokama qilingan holda, kelajakda yuz berishi mumkin bo‘lgan iqti-
sodiy holatlar to'grisida farazlar ilgari surilgan va ularning iqtisodiy-huquqiy yechimlari bo'yicha fikr bildirilgan.

Kalit so‘zlar: turizm, migratsiya, pandemiya, migratsiya jarayonlari, migratsiya siyosati, konsepsiya, tashqi va
ichki mehnat migratsiyasi, Xalqaro Migratsiya Tashkiloti, mehnat migrantlari, iqlim migrantlari.

TYPU3M U MUTPALIUA: TEKYIIAA CUTYALUA U INTEPCIIEKTHUBbI
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AHHomayus. B danHoOll cmambe paccmampusaemcsi meKkywee cOCmosiHue cep mypusma u muepayuu 8
2n106a16HOM mMacwmabe U 8 Hawell cmpaHe, MeHOeHYUsIX paseumusl amux Hanpas/ieHull 8 nocsedHue 20dvl. B
cmamve npedcmas/ieHbl NPeoN0HCEeHUSI U PeKOMEHOAYUU 0 8AMCHOCMU NPABOB020 pe2yAUpos8aHusl mMuzpayuu,
8 mom vucae mpydogoll muzpayuu, opmuposaHusi euHoll npagosoli 6assbl U NPAKMUKU NPUMeHeHUs1 e0UHO020
3aKoHOdame/bCcMea ¢ cekMopoM mypusma.Beickasbliearomcsi MHEHUS 0 MoM, Ymo Heob6xodumo cdenams 045
6ydywezo passumus cekmopos mypuzma u muzpayuu. Kpome mozo, npogedeH cpagHuUmeAbHbulll aHAIU3 MeKyuje2o
COCMOsHUSL Mu2payuu 8 Y3bekucmaHe u 8 Mupe, 4mo nosvluiaem ee 3HaA4UMOCMb, BvickazaHbl 3ameuanusi no
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9KOHOMUYECKUM U NPABOBLIM 80NPOCAM NPOJOAIAIOUE20CS. MUZPAYUOHHO20 KPU3UCA, 8bI386AHHO20 2/100A1bHOU
nauvdemuell U Kpusucom bexceHyes, a makxice 060cmpeHueM HblHewH el cumyayuu 8 pe3ya1bmame Ho8blX 80eHHbIX
deiicmsuil u 6ecnopsadkos. Medxcdy mem, mom ¢akm, 4¥mo mypusMm paccmampusaemcsi KaK pasHo8udHOCMb
Muzpayuu, n03804uU/a NPOaHAAU3UPOBAMb €20 8 853U ¢ obujell muepayuell. Bmecme ¢ acnekmamu o mekyujem
COCMOSHUU MU2payuu, 06cyxcdeHueM ee nepcnekmus 6bLauU 8bl08UHYMbL 2UN0Me3bl 0 B03MOHCHBIX IKOHOMUHUECKUX
06cmosimenbcmaax 8 6ydyuwem U 8bICKA3aHO MHEHUE 06 UX IKOHOMUYECKUX U NPABO8LIX peuleHUSsIX.

Kawouesvie caoea: mypusm, muepayus, naHoemus, MuepayuoHHbsle Npoyeccsvl, MUspayuoHHAss NOAUMUKQ,
KOHYenyusi, BHewH ss1 U 6HympeHHss1 mpydosas muepayus, MexcdyHapodHas op2anu3ayusi no muzpayuu, mpydoswle

MU2pAHMbL, KAUMAamMu4ecKue muzcpaHmebl.

TOURISM AND MIGRATION: CURRENT SITUATION AND PROSPECTS
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Abstract. In this article, the author spoke about the current state of Tourism and migration on a global scale
and in our country, the development trend of these areas in recent years. The article presents proposals and recom-
mendations on the importance of legal regulation of migration, including labor migration, the formation of a single
legal framework and the practice of the application of single law in these areas, together with the tourism sector.
Opinions on what needs to be done for the future development of Tourism and migration sectors are expressed.
In addition, a comparative analysis of the current state of migration in Uzbekistan and in the world increases its
importance. Comments were made on the economic and legal issues of the ongoing migration crisis caused by the
global pandemic and the refugee crisis, as well as the aggravation of the current situation as a result of new military
battles and unrest. Meanwhile, the fact that tourism is considered as a kind of migration allowed us to analyze it in
connection with general migration. Along with the current state of migration, with the discussion of its prospects, hy-
potheses were put forward about possible economic circumstances in the future and opinions were expressed about

their economic and legal solutions.

Keywords: tourism, migration, pandemic, migration processes, migration policy, concept, external and internal
labor migration, International Organization for Migration, labor migrants, climate migrants.

Kirish

2019-yil oxirida e’lon qilingan pandemiya
dunyoning migratsion giyofasiga sezilarli salbiy
ta’sir qildi. Turizm va migratsiya bundan katta
zarar ko‘rdi. Chunki COVID-19 xavfi tufayli dun-
yoning deyarli barcha davlatlari o‘z chegaralarini
yopdi. Pandemiya boshlanishida ekspertlar ayt-
ganidek, dunyo pandemiyadan keyin avvalgi qiy-
ofasiga ega bo‘lmasligi ma’lum bo‘lib qoldi.

Shuningdek, pandemiya ko‘p bora avj nuqta-
siga chigqan 2020-yil ko‘plab sohalar singari tu-
rizm va migratsiya uchun ham sinovli yil bo‘ldi.
Turizm, o‘z navbatida, pandemiyaning dunyo
miqyosida tarqalishiga salmoqli hissa qo‘shdi.
O‘zbekistonda ham COVID-19 virusi ilk bora
Fransiyadan kelgan fugaroda aniqlandi. Mazkur
fugaro Fransiyaga uning Karib dengizidagi hudu-
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di bo‘lgan Gvadelupa orolidan kelgan va Fransiya
orqali O‘zbekistonga qaytgan edi [1].

Migratsiya sohasida esa nafaqat pandemiya,
balki boshqa xavf-xatarlar ham yuzaga chiqa
boshladi. Pandemiya siyosiy beqarorlik sababli
shundoq ham og'ir ahvolda bo‘lgan mamlakatlar
inqgirozini kuchaytirdi. Suriya Arab Respublika-
si, Yaman, Livan, Myanma va Afg‘oniston kabi
mamlakatlarda yuz bergan siyosiy beqaror-
liklar, to‘gnashuvlar, namoyishlar, tabiiy ofatlar
sababli migrantlarning minglab, balki million-
lab oqimi yuzaga keldi. Bugungi kunda dunyoda
gariyb 272 million nafar migrant mavjud bo‘lib,
bu dunyo aholisining 3,5 foizini tashkil giladi [2,
20-b.]. Aholisi eng ko‘p tark etayotgan davlat-
lar reytingida Hindiston yetakchilik gilayotgan
bo‘lsa, migrantlarni gqabul qilish bo‘yicha Ame-
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rika Qo‘shma Shtatlari peshqadam bo‘lmoqda
[2, 20-b.].

So‘nggi yillarda Bangladesh va Tailandda so-
dir bo‘lgan suv toshginlari, Shimoliy Amerika-
da yuz bergan ulkan to‘fonlar, Liviya va Yaman-
dagi nizolar, Venesueladagi siyosiy va iqtisodiy
inqirozlar, global pandemiya migrantlar uchun
favqulodda yordam va tezkor himoya tizimiga
bo‘lgan talabni oshirdi. Amaldagi tizimning esa
buni qondirishga imkonsiz ekanligi ayon bo‘ldi.

Xuddi shunday Rossiya Federatsiyasida
pandemiya sababli aholining o‘z-o‘zini yakka-
lash rejimiga o‘tishi sababli ishsiz qolgan mi-
grantlarni yoppasiga ortga qaytarishga bo‘lgan
urinish konsullik xizmatlariga juda yuqori yuk-
lama yukladi. Boshqa tomondan, karantin hola-
tining yumshatilishi natijasida ko‘plab korxona
va tashkilotlarning gayta ish boshlashi mam-
lakatdagi ichki inson resurslari ishchi kuchiga
bo‘lgan talabni qondira olmasligi ma’lum bo‘ldi
[3].

Adabiyotlar

Migratsiya va turizm sohasidagi o‘zgarish-
lar xalgaro miqyosdagi masala bo‘lganligi bois
o‘rganish va tahlillarda nafaqat milliy va xorijiy
olimlarning ilmiy-nazariy qarashlari, bu borada-
gi milliy va xorijiy davlatlar qonunchiligi, balki
xalgaro tashkilotlarning migratsiya va turizm-
ga oid hisobotlari, ma’ruzalaridan foydalanildi.
0O‘zbek olimlaridan L. Achilova, SH. Ro‘zinazarov,
M. Isakulov, A. Otajonov, R. Mo‘minov, B. Isroilov
kabi tadqiqotchi-olimlarning ilmiy-nazariy qa-
rashlari o‘rganildi. Xorij manbalaridan Rossiya,
Belarus, Qozog‘iston, Gruziya va Filippin davlatlari
gonunchiligiga murojaat qilindi. Birlashgan Mil-
latlar Tashkilotining Xalqaro migratsiyasi statis-
tikasi, Xalgaro Migratsiya Tashkilotining Jahon
migratsiyasi to‘g‘risidagi ma’ruzasi va Jahon ban-
kining Ichki iglim migratsiyasi bo‘yicha tadqiqot-
lari atroflicha o‘rganilib, ularning O‘zbekiston va
Markaziy Osiyo mintaqasiga taalluqli jihatlari tah-
lil qilindi.

Material va metodlar

Tadgiqotning metodologik asosi turizm va
migratsiya sohasidagi joriy holat hamda uning
istigbollarini tahlil etishda tizimli yondashuvning
go‘llanilishi hisoblanadi. Tahlil natijalari asosida
turizm va migratsiyaning nazariy asoslari, o‘ziga
x0s xususiyatlari batafsil baholandi hamda te-
gishli xulosalar chiqarildi.

Turizm va migratsiya bir-biriga bog‘liq, ammo
o‘ziga xos alohida sohalar bo‘lganligi sababli
ularni alohida-alohida kontekstda ko‘rib chiqish
magsadga muvofiq. Shu bilan birga, ularning o‘za-
ro aloqadorligini inkor etib bo‘lmaydi. Inqirozli
holatlar yuzaga kelgan hududlarda migrantlar
orasida nafagat doimiy yashovchi fugarolar, balki
vaqtinchalik ishchilar, xizmat safaridagi xodimlar,
sayyohlar va talabalar, shuningdek, qochqinlar
ham bor edi [4, 307-b.].

Tadqiqot natijalari

Turizm

Aslida, turizm ham migratsiyaning bir turi.
Intellektual migratsiya, ichki va tashqi mehnat
migratsiyasi ham migratsiyaning turlaridan hi-
soblanadi. Turizm migratsiyasi vakillari bo‘lgan
shaxslar xalqaro huquqda “visitor” (“tashrif buyu-
ruvchi”) deya yuritiladi.

Prezidentimiz Shavkat Mirziyoyevning ochiq
siyosati O‘zbekistonda turizm sohasining jadal
rivojlanishiga keng yo‘l ochdi. Aniq misol bilan
aytadigan bo‘lsak, 2017-yildan to 2019-yilga qa-
dar turizm sohasidan olingan daromad - ushbu
xizmatlar eksporti hajmi hamda ularning mam-
lakat YIMdagi ulushi 2,5 barobar oshdi. 2019-yil-
da turizm xizmatlari eksporti umumiy hajmining
YIMga nisbati 2,3 foizni tashkil qildi [5].

Ma'lumotlarga ko‘ra, Gruziyada turizmning
YIMdagi ulushi 11,6 foizni tashkil etadi. Shu
ma’'noda iqtisodiyoti rang-barang O‘zbekiston-
da ayni sohaning so‘nggi bir necha yil davomida
jadal rivojlanishi natijasida undan tushadigan
daromadning umumiy hajmi bir necha milliard
dollarga yetishi mumkin edi. Biroq 2020-yil
boshida dunyo bo‘ylab tarqala boshlagan koro-
navirus pandemiyasi ushbu rejalarni chetga surib
qo‘ydi. Jahondagi barcha mamlakatlar turizmida
boshlangan inqgiroz O‘zbekistonni ham chetlab
o‘tmadi. 2019-yilda turistik xizmatlar eksporti
hajmi 1,3-1,4 milliard dollarni tashkil gilgan edi
(Turizmni rivojlantirish davlat qo‘mitasi (hozirgi
Turizm va sport vazirligi) ma’'lumotlariga ko‘ra -
$1,3 mlrd., Davlat statistika qo‘mitasi ma’'lumot-
lariga ko‘ra - $1,4 mlrd.). 2020-yilning 1-yarim
yilligida esa turistik xizmatlar eksportidan tush-
gan daromad jami 203,5 million AQSH dollariga
yetdi. Ushbu daromadning 99,5 foizi ($202,4 mln)
2020-yilning 1-choragiga to‘g'ri keladi. 2-chorak-
da bu ko‘rsatkich atigi 1,1 million dollarga teng
boldi.
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Shunga qaramasdan, 2020-yilda mam-
lakatimizga 1 million 504 ming xorijiy sayyohlar
tashrif buyurdi. Ko‘rsatilgan sayyohlik xizmat-
lari giymati 261 millionni tashkil etdi. 2021-yilda
sayyohlar sonini 1,7 million, sayyohlik xizmatlari
eksporti hajmini 370 mln dollarga yetkazish re-
jalashtirilgan. Shuningdek, ichki turizm ishtirok-
chilari soni 2020-yilda 1,8 millionni tashkil qilgan
bo‘lsa, joriy yilda mazkur ko‘rsatkich 7,5 millionni
tashkil etishi kutilmoqda [6].

Umuman olganda, so‘nggi besh yil davomida
O‘zbekiston Respublikasida turizmni rivojlantir-
ishning tashkiliy-huquqiy asoslari, ko‘rsatiladigan
xizmatlar turlari tubdan takomillashtirildi, turizm
bilan shug‘ullanuvchi alohida davlat organi - Tur-
izmni rivojlantirish davlat qo‘mitasi (hozirda Tur-
izm va sport vazirligi) tashkil etildi, mazkur tash-
kilot rahbariga O‘zbekiston Respublikasi bosh va-
zirining o‘rinbosari maqomi berildi. Shuningdek,
turizm sohasida kadrlarni tayyorlash, ilmiy izla-
nishlarni amalga oshirish tizimi gqaytadan ko‘rib
chiqildi. Turizm sohasidagi kadrlarni tayyorlash-
ga ixtisoslashgan “Ipak yo‘li” xalqaro turizm uni-
versiteti tashkil etildi.

Sohani tartibga solish va rivojlantirishga qa-
ratilgan normativ-huqugqiy hujjatlar paketi yaratil-
di. Mazkur normativ-huquqiy hujjatlar sirasiga
“Turizm to‘g‘risida”gi Qonun, 2019-2025-yillarda
O‘zbekistonda turizmni rivojlantirish konsepsi-
yasi, turizm sohasidagi biznesga turli imtiyoz va
preferensiyalar berish, ushbu sohaga investitsi-
yalar jalb qilish va ularni rag‘batlantirish, chet el-
lik investorlarga turli imtiyozlar taqdim etish kabi
chora-tadbirlarni nazarda tutuvchi qonunchilik
hujjatlari kiradi.

Pandemiya sharoitida ham turizm sohasini
qgo‘llab-quvvatlashga doir bir qator qonunchilik
hujjatlari gabul qilindi. Xususan, O‘zbekiston Res-
publikasi Prezidentining 2020-yil 19-martdagi
PF-5969-son “Koronavirus pandemiyasi va glo-
bal inqiroz holatlarining iqtisodiyot tarmoqla-
riga salbiy ta’sirini yumshatish bo‘yicha birinchi
navbatdagi chora-tadbirlar to‘g‘risida”gi Farmoni
va O‘zbekiston Respublikasi Prezidentining 2020-
yil 19-iyundagi PQ-4755-son “Turizm sohasini
sanitariya-epidemiologik xavfsizlikning kuchay-
tirilgan rejimi talablariga qat’iy rioya gilgan holda
rivojlantirishga doir qo‘shimcha chora-tadbirlar
to‘g‘risida”gi qarori ijrosini ta’'minlash maqgsadida
O‘zbekiston Respublikasi Vazirlar Mahkamasin-
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ing 2020-yil 6-oktabrdagi 602-son “Koronavirus
pandemiyasi tufayli yuzaga kelgan iqtisodiy vazi-
yatda turizm sohasi subyektlarini qo‘llab-quv-
vatlash va turizm infratuzilmasini rivojlantirish
to‘g'risida”gi qarori asosida Tadbirkorlik faoli-
yatini qo‘llab-quvvatlash davlat jamg‘armasi
mablag‘lari hisobidan turizm sohasi subyektlari
faoliyatini qo‘llab-quvvatlashga yo‘naltirilgan te-
gishli hajm va shartlarda kompensatsiya qilindi.
Bu esa inqgirozli holatlarda turizm sohasi xo‘jalik
subyektlari faoliyatini barqaror rivojlantirishda
muhim ahamiyatga ega bo‘ldi.

Bundan tashgari, 2017-yil boshida fuqarolari
0‘zbekistonga vizasiz kiruvchi mamlakatlar soni
10 tadan oshmagan bo‘lsa, oradan uch yil o‘tib,
ushbu ro‘yxat tegishli normativ-huquqiy hujjat-
larga binoan deyarli 10 barobarga kengaytirildi.
Xorijiy davlat fuqarolariga 5 kungacha mamlakat-
da mehmon bo‘lishga ruxsat beruvchi vizasiz
tranzit rejimi joriy etildi. Ularni hisobga va ro‘y-
xatga olish tartibi ancha soddalashtirilib, elektron
vizalarni rasmiylashtirish tartibi qabul qilindi.
Vizalarning maxsus toifalari ishga tushdi.

Migratsiya

So‘nggi vyillarda turizm sohasida amalga
oshirilgan islohotlar singari migratsiya, shu jum-
ladan, mehnat migratsiyasi sohasida ham bir
gator islohotlar amalga oshirildi. Ammo hali bu
borada qilinishi lozim bo‘lgan bir qator ishlar
mavjud. Jumladan, migratsiya, aynigsa, tashqi va
ichki mehnat migratsiyasining huquqiy asoslari-
ni yanada mustahkamlash maqgsadga muvofiqdir.
Quyida shu hagda so‘z yuritamiz.

Jahon miqyosida olib qaraydigan bo‘lsak,
Xalgaro migratsiya tashkiloti (XMT) ma’lumotiga
ko‘ra, xalgaro migrantlarning umumiy soni dun-
yo bo‘ylab gariyb 272 million kishini tashkil etib,
ularning uchdan ikki gismi mehnat migrantlari hi-
soblanadi. 2020-yilda dunyo bo‘ylab migrantlar-
ning rasmiy pul o‘tkazmalari umumiy hajmi 689
mlrd AQSH dollaridan oshgan [7].

Birgina 2020-yil davomida Rossiya Fe-
deratsiyasidan o‘zbekistonlik mehnat migrant-
lari tomonidan mamlakatimizga jo‘natilgan
pul mablaglari 5,5 mlrd AQSH dollari yoki
mamlakat yalpi ichki mahsulotining taxminan
10 foizini tashkil qgiladi. Rossiyada faoliyat olib
borayotgan jami mehnat migrantlari sonining
10 foizini o‘zbekistonlik migrantlar tashkil etadi
[8, 3-bet]. Shundan kelib chiggan holda, mazkur
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yo‘nalishdagi ishlarni takomillashtirishga garatil-
gan ko‘plab islohotlar amalga oshirildi.

Xususan, Tashqi mehnat migratsiyasi agentligi
tomonidan 2017-yilda 922 nafar fugaro Rossiyaga
tashkillashtirilgan tarzda ishga yuborilgan bo‘lsa,
2018-yilda bu ko‘rsatkich 50 ming nafarni tashkil
etdi. Agentlikning xorijiy davlatlarda vakolatxo-
nalari ochildi [9].

Mehnat migratsiyasining huquqiy asoslari
takomillashtirildi. 2018-2021-yillar oralig‘ida
bu bo‘yicha 10 dan ortig normativ-huquqiy
hujjatlar gabul qilindi. “Xususiy bandlik agent-
liklari to‘g‘risida” va “Aholi bandligi to‘g‘risida”gi
O‘zbekiston Respublikasi qonunlari shular jum-
lasidandir. Ayni paytda “Tashqi mehnat migratsi-
yasi to‘g'risida”gi qonun loyihasi ishlab chiqgilgan
va uning muhokamasi olib borilmoqda.

Mehnat migrantlarining hayoti va ehtiyoj-
larini o‘rganish hamda hal qilish bo‘yicha yan-
gi tizim joriy etilganligiga qaramasdan, xorijda
vatandoshlarimiz orasida noqonuniy mehnat mig-
rantlari uchrab turibdi. Masalan, Rossiya Fede-
ratsiyasi Ichki ishlar vazirligi 2021-yil 16-aprelda
RF hududida noqonuniy yashab kelayotgan 332
620 nafar o‘zbekistonlik migrantlarni 2021-yil-
ning 15-iyuniga qadar olib chiqib ketish kerak-
ligini e’lon qilgan edi. Keyinchalik mazkur mud-
dat 2021-yil 30-sentabrga qadar uzaytirildi [10].
Bu migrantlar pandemiya sababli hujjatlarini oz
vaqtida qonuniy rasmiylashtira olmagan respub-
likamiz fuqarolari edi.

2020-yil yakunlariga ko‘ra, ish topish magsa-
dida 1 million 630 mingdan ortiq fugarolarimiz
mamlakatni tark etgan. Ulardan bir million nafar-
ga yaqini, aniqrog'‘i, 944 328 nafari Rossiya Fede-
ratsiyasiga, 626 791 nafari Qozog‘istonga, qolgan-
lari Turkiya, Janubiy Koreya va boshqa davlatlar-
ga chiqib ketgan.

Qayd etib o‘tish joizki, bugungi kunda tashqi
mehnat migratsiyasini tartibga solishga davlat
rahbari darajasida e’tibor qaratilmoqda. Xusu-
san, joriy yilning 15-oktabr kuni 158 ming nafar
o‘zbekistonliklarning Rossiyaga kirishiga qo'yil-
gan taqiq olib tashlandi [11].

O‘zbekiston 2019-yilda Xalgaro Migratsiya
Tashkilotining 173-a’zosiga aylandi. Toshkent
shahrida mazkur xalqaro tashkilot ofisi o'z faoli-
yatini boshladi. Toshkentda Xalgaro Migratsiya
Tashkiloti (XMT)ning to‘laqonli vakolatxonasini
ochish maqgsadida XMT va O‘zbekiston o‘rtasida

kelishuv imzolandi. O‘zbekiston Respublikasining
2018-yil 26-dekabrdagi O‘RQ-510-sonli Qonuni
bilan Xalqaro Migratsiya Tashkiloti Konstitutsi-
yasi (Bryussel, 1953-yil 19-oktabr) ratifikatsiya
qilindi.

2021-yil 16-oktabr kuni bo‘lib o‘tgan MDH
davlat rahbarlari sammitida ham O‘zbekiston
Respublikasi Prezidenti Shavkat Mirziyoyev mig-
rantlar masalasiga e’tibor qaratib, ularning xavf-
sizligi va sog'ligini ta’'minlash bo‘yicha oz taklifla-
rini berdi.

O‘zbekiston  Respublikasi  Prezidentining
“Kambag‘al va ishsiz fuqarolarni tadbirkorlikka
jalb qilish, ularning mehnat faolligini oshirish va
kasb-hunarga o‘qitishga qaratilgan hamda aho-
li bandligini ta’'minlashga oid qo‘shimcha cho-
ra-tadbirlar to‘grisida” 2020-yil 11-avgustda-
gi PQ-4804-son qarori bilan Qoraqalpog‘iston
Respublikasi va viloyatlarda “Ishga marhamat”
monomarkazlari, O‘zbekiston Respublikasi Band-
lik va mehnat munosabatlari vazirligi tizimidagi
kasb-hunarga o‘qitish markazlari, qisqa muddatli
kasb-hunarga o‘qitish kurslari va mahalla aho-
lisini kasb-hunarga o‘qitish maskanlari tashkil
etilishi belgilandi. Mazkur kasb-hunarga o‘qitish
markazlarida kambag‘al va ishsiz fugarolarni bu-
gungi kunda yurtimiz hamda jahonda talab yuqori
bo‘lgan kasblarga o‘qitish orqali ularning farovon
turmushi va bandligini ta’'minlash magqgsad qilin-
gan.

Bundan tashqari, yoshlarni oliy ta’limga qa-
dar axborot texnologiyalari, dasturchilik sohasida
o‘qitish orqali ularni nafagat yurtimiz, balki ja-
honda talab yuqori bo‘lgan ish o‘rinlariga tayyor-
lash ko‘zda tutilgan. Bu bo‘yicha hududlarda IT
akademiyalar tashkil etilmoqda.

Shu bilan birga, migratsiya sohasida amalga
oshirilishi kerak bo‘lgan bir gator ishlar mavjud.

Birinchidan, tashqi mehnat migratsiyasi
bo‘yicha fuqarolarni tashkillashtirilgan tarzda
xorijga yuborish qamrovi yetarli darajada emas.
Tashqi mehnat migratsiyasining ishonarli va
to‘g'ri statistikasi yo‘q [12, 50-b.].

Ikkinchidan, ichki mehnat migratsiyasi
to‘g'risida tahliliy-statistik ishlar amalga oshiril-
magan, garchi yetarlicha huquqiy asoslar bo‘lsa-
da, ichki mehnat bozorini rivojlantirish, ayni
paytda talab yuqori kasblarga o‘qitishni jadal-
lashtirish bo‘yicha olib borilayotgan ishlar ko‘la-
mi yetarli emas. Bunda joylarda faoliyat olib bo-
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ruvchi mazkur sohaga mas’ul kadrlarning yetarli
bilimga ega emasligi va tajribasizligi asosiy rol
o‘ynamoqda. Mamlakat ichkarisida bir hudud-
dan ikkinchi hududga ish topish, ishlash uchun
ko‘chib o‘tgan aholi soni bo‘yicha tahlillar yo‘q.
Bunday tahlillarning ahamiyati shundaki, aho-
li nega bir hududdan ikkinchi hududga ishlash
uchun borayotganligi, har ikkala hududning iqti-
sodiy-ijtimoiy holati tahlil gilinadi. Tahlillardan
kelib chiggan holda, tegishli iqtisodiy-huquqiy
chora-tadbirlarni amalga oshirish mumkin.

Uchinchidan, tashqi va ichki mehnat migratsi-
yasini yagona tamoyillar hamda qoidalar asosida
tartibga soluvchi va yagona migratsiya siyosatini
belgilab beruvchi yagona migratsiya qonunchiligi
ishlab chigilmagan [13, 15-b.].

To'rtinchidan, yagona huquqni qo‘llash amali-
yotini shakllantirish, qgonunchilikdagi tavtologiya
va tushunmovchiliklarning oldini olish maqgsadi-
da “tashqi mehnat migratsiyasi”, “ichki mehnat
migratsiyasi”, “norasmiy bandlik”, “yoshlar band-
ligi”, “mavsumiy bandlik”, “yollanma mehnat” tus-
hunchalariga xalqaro standartlarni inobatga olgan
holda, milliy mehnat qonunchiligida aniq huquqiy
ta’rif berish maqsadga muvofig. Bu qonun hujjat-
larining bir xilda va aniq tushunilishiga xizmat
qiladi, ular haqgidagi fikrlarning turli xilligiga bar-
ham beradi.

Beshinchidan, nafaqat tashqi migratsiya, bal-
ki migratsiyaning barcha turlari hagida ma’lu-
mot beruvchi va to‘g'ridan-to‘g'ri amal qiluvchi
“Migratsiya to‘g‘risida”gi qonun loyihasini ishlab
chigish magsadga muvofiq. “Turizm to‘g'risida”-
gi Qonunning qabul qilinishi turizm sohasidagi
turli qonun va qonunosti hujjat normalarini bir-
lashtirib, yagona turizm siyosati yo‘nalishlarini
ko‘rsatib berishga xizmat qilgani kabi “Migratsiya
to‘g‘risida”gi qonunning qabul qilinishi migrat-
siya sohasidagi davlat siyosatining asosiy yo‘na-
lishlari va vazifalarini belgilab beradi. Shu bilan
birga, “Mehnat migrantlari to‘g'risida”gi Xalqa-
ro Mehnat Tashkiloti 97-son konvensiyasining
0‘zbekiston tomonidan ratifikatsiya qilinishi ham
yagona migratsiya qonunchiligi shakllanishiga
olib kelishi mumkin.

Oltinchidan, O‘zbekistonga qonunchiligi, ijti-
moiy-iqtisodiy holati yaqin bo‘lgan MDH davlat-
lari, shuningdek, migratsiya sohasida boy tajri-
baga ega bo‘lgan Filippin kabi davlatlar tajrib-
asini o‘rganish va amaliyotda foydalanish lozim.
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Jumladan, yagona migratsiya qonunchiligini
yaratish, mavjudlarini takomillashtirish yo‘na-
lishlarini belgilab olish maqsadida O‘zbekiston
Respublikasining 2021-2027-yillarga mo'ljal-
langan davlat migratsiya siyosati konsepsiyasini
yaratish maqsadga muvofiqdir. Rossiya Federatsi-
yasida bunday konsepsiya 2018-yil 31-oktabrda-
gi RF Prezidenti farmoni bilan tasdiglangan [14].

Qozog‘iston tajribasidan kelib chiqib, mam-
lakat migratsiya qonunchiligini tanqidiy ko‘rib
chigish magsadga muvofiq. Qozog‘istonda mig-
ratsiyani tartibga soluvchi “Aholi migratsiyasi
to‘g'risida” va “Qochoqlar to‘g'risida” (2011-yil)gi
gonunlar qabul qilingan. Shuningdek, “Migratsi-
ya protsessini tartibga solish to‘g‘risida”gi qonun
loyihasi ishlab chiqilgan [15].

Belarus Respublikasida “Tashqi mehnat mig-
ratsiyasi to‘grisida” (2010) va “Xorijiy fuqaro-
larga va fuqgaroligi bo‘lmagan shaxslarga qochoq,
go‘shimcha va vaqtinchalik himoya taqdim etish
to‘g'risida” (2008)gi gonunlar qabul qilingan [16].

Migratsiya qonunchiligini takomillashtirishda
yugorida sanab o‘tilgan davlatlar tajribasidan foy-
dalanish o‘rinli bo‘ladi. Bundan tashqgari, mehnat
migrantlarini qo‘llab-quvvatlash bo‘yicha Filippin
tajribasini o‘rganish ham huqugq ijodkorligi, ham
huquqgni qo‘llash amaliyoti uchun bir xil foyda
keltirishi mumkin.

Filippin ishchi kuchini eksport qilish bo‘yicha
dunyoda Xitoy, Hindiston va Meksikadan so‘ng
to‘rtinchi o‘rinda turadi. Hozirda har yili 3,5 mln.
ga yaqin kishi vaqtinchalik mehnat faoliyati bilan
shug‘ullanish maqgsadida mamlakatdan chiqib
ketmoqda. XX asrning oxirlarida Filippin “iqti-
sodiy diplomatiyasi”’ning asosiy vazifalaridan biri
xorijga ishchi kuchi eksportini kengaytirish bo‘ldi
[17].

Hozirda 7,6 mln Filippin fugarolari dunyoning
90 dan ortiq davlatlarida mehnat migranti sifati-
da faoliyat olib bormoqda.

1970-yildan boshlab Filippin Prezidenti Fer-
dinand Markos mehnat migratsiyasini boshqa-
rishni ta’'minlash va ishchi kuchini rasmiy ravish-
da eksport qilish siyosatini amalga oshira bosh-
ladi. Ushbu siyosat natijasida mamlakat ishsizlik,
ijtimoiy bosim singari muammolarni hal etishga
erishib, mamlakatga katta miqdorda valyuta kirib
kelishini ta’'minladi. 1974-yil “Mehnat to‘g'risi-
da”gi qonun gabul qilinib, ishchi kuchini eksport
qilish qonuniylashtirildi.
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1982-yilda mamlakat prezidentining 797-son-
li Farmoni asosida xorijda ishlashni qo‘llab-quv-
vatlash, rivojlantirish hamda mehnat migrantlari
huqugqlarini himoya qilish dasturi ishlab chigqildi.
Ushbu dasturga ko‘ra, mehnat migrantlariga ish-
ga yollanish, mamlakatga kirish-chiqish, hujjatlar
rasmiylashtirish, maoshni o'z vaqtida olish, ishga
yollash agentliklari va ish beruvchi bilan bog‘liq
muammolarni hal etishda hukumat darajasida
yordam beriladi. Shuning uchun ham har qanday
chet ellik ish beruvchi Filippin fugarolarini ish-
ga yollashdan oldin o‘zlarining qonuniy faoliyat-
lari to‘g'risida Filippin Respublikasi Xorijda ish
bilan ta’'minlash agentligi va uning bo‘limlariga
hujjat taqdim qilishi lozim. Shunday qilingandan
so‘nggina tomonlar o‘rtasida mehnat shartnomasi
imzolanishi mumkin.

Filippinda Xorijda ish bilan ta’minlash agent-
ligidan tashqari yana uchta davlat tashkiloti mig-
ratsiya masalalari bilan shug‘ullanadi. Bular:

Xorijda filippinliklarni ijtimoiy qo‘llab-quv-
vatlash masalalari agentligi va agentlik huzurida-
gi Filippinlik migrantlarni himoya qilish jamg‘ar-
masi;

Texnik ta’'lim va ilm-fanni rivojlantirish agent-
ligi (filippinliklarni xorijda talab yuqori bo‘lgan
kasblarga o‘qitish, ular bormoqchi bo‘lgan davlat-
lar tilini o‘rgatish bilan shug‘ullanadi);

Migrantlarni to‘plash agentligi (migrantlarni
tashkillashtirilgan tarzda guruh-guruh qilib xo-
rijga yuborish bilan shug‘ullanadi) [20]. Mazkur

agentlik migrantlarni xorijga tashkillashtirilgan
tarzda yuborish bo‘yicha yagona tashkilot emas.
Garchi migrantlarni xorijga yuborishda sezilarli
o‘ringa ega bo‘lsa-da, mamlakatda agentlik vazi-
fasi bilan shug‘ullanuvchi yana 1351 ta xususiy
bandlik agentliklari mavjud [18, 131-b.].

Xulosalar

Xulosa o‘rnida shuni aytish mumkinki, so‘ng-
gi yillarda turizm sohasida tub islohotlar amal-
ga oshirilishi natijasida mazkur sohaning tash-
kiliy-huquqiy asoslari mutlaqo o‘zgardi. Buning
ijjobiy natijasi turizm salohiyatining o‘sish dina-
mikasida ham o'z ifodasini topganligini yuqori-
da ta’kidlab o‘tdik. Ammo migratsiya sohasini
tartibga solish hamda fuqarolarimizning xorij-
da gonuniy va xavfsiz ishlashlari uchun sharoit
yaratish bo‘yicha amalga oshirilishi lozim bo‘lgan
ishlar talaygina. Keltirib o‘tilgan muammolar va
ularning yechimlariga oid takliflar esa ichki va
tashqi mehnat migratsiyasini samarali tashkil
etishda ahamiyatga ega bo‘lishi mumkin. Shu-
ningdek, 2021-yil 13-sentabrda e’lon qilingan
Groundswell (“To‘qqizinchi to‘lqin”)ning yangi
hisobotida aytilishicha, 2050-yilga kelib Sharqiy
Yevropa va Markaziy Osiyoda 5,1 mln nafargacha
iglim migrantlari paydo bo‘lishi mumkin [19, 95-
b.]. Bu umumiy prognoz gilinayotgan aholining
2,3 foizini tashkil giladi. Ulardan taxminan 2,4
mln nafari Markaziy Osiyoda yashaydi. Bu kabi
holatlarga garshi turish uchun esa uzoq muddatli
strategiyalar ishlab chiqish talab etiladi.
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Annotatsiya. Yuridik shaxsning javobgarligi bilan bog‘liq masalalar, bunda mavjud bo‘lgan muammoli va
yechimini topishi lozim bo‘lgan konseptual jihatlar, uzoq vaqtdan buyon davom etib kelayotgan munozarali savollar
zamoniy voqeliklar, mamlakatda amalga oshirilayotgan iqtisodiy-huquqiy islohotlar negizida rivojlangan bozor
qonuniyatlaridan kelib chiqib tahlil etilishi dolzarbdir. Sodda qilib aytganda, yuridik shaxsning javobgarligi uning
0z majburiyatlari uchun oziga tegishli bo‘lgan mol-mulk bilan javob berishini anglatadi. Bunda yuridik shaxs
zimmasidagi majburiyatlarni bajarmaganligi uchun o‘zining mulkida mavjud bo‘lgan mol-mulk bilan javob beradi.
Biroq bu sodda konstruksiya har doim yuridik shaxsning javobgarligi uchun yetarli bo‘lmaydi. Ko’p hollarda yuridik
shaxsning majburiyatlari uchun javobgarlik yuzaga kelganda, uning mol-mulki yetmay qolishi mumkin va bu holatda
javobgarlik kimning zimmasida bo‘lishi muammosi yuzaga keladi. Yuridik shaxs konstruksiyasining mohiyatida
yuridik shaxs mol-mulkining muassislar va ishtirokchilari mol-mulkidan ajratilganligi va yuridik shaxs faqat
ixtiyoridagi mol-mulk bilan javob berishi e’tirof etilgan edi. Ushbu nuqtayi nazardan turib yondashilsa, yuridik shaxs
javobgarligini ta’minlashda unda mavjud bo‘lgan mol-mulkning yetarli bo‘Imasligi kreditorlarning qolgan talabi
qondirilmasligini anglatadi. Biroq bu holatda kreditor manfaatlariga putur yetgan va yuridik shaxs tuzib undan
foyda olgan va uning faoliyatini bevosita amalga oshirgan shaxslar tomonidan turli suiiste’molliklar va qing‘irlik
(maxinatsiya)larga yo'l qo'yilishi yuzaga kelar edi. Shu sababli amaldagi qonunchilik yuridik shaxslar javobgarligini
belgilashda bir-biridan mustagqil ikki subyekt - yuridik shaxs va uning muassisi (ishtirokchisi) aloqadorligi va
mas’uliyatini belgilaydi. Bunday yondashuv yuridik shaxsning deyarli barcha tashkiliy-huquqiy shakli uchun xosdir.

Kalit so‘zlar: yuridik shaxs, tashkilot, muassasa, muassis, mulkdor, fuqarolik-huquqiy javobgarlik, majburiyat,
shartnoma, delikt, kreditor.

TEOPETHUYECKHUE U NIPAKTUYECKHUE ITPOBJIEMbI OTBETCTBEHHOCTH YYPEAUTEJ/IA
IOPUANYECKOI'O JIMLA 110 BAKOHOJAATEJ/IBCTBY PECITYBJIMKH Y3BEKHMCTAH

HmomoB Hypuio daiizyiiaeBuy,
JIOKTOD I0pUIMYeCKUX HayK, Npodeccop,
3aBeayoLUd Kadeapoit

TalkeHTCKOro rocyJapCTBEHHOI0
I0pU/IMY€eCKOr0 YyHUBEPCUTETA

AHHOmayus. AKmyasnbHbIM B60NPOCOM S1815€mcsl aHAAU3 NPOBOJUMbIX 8 CMmpaHe 3KOHOMUYECKUX U
npagoswix pedopM HA 0CHOBE PA3BUMBIX PbIHOYHBIX 3AKOHO8, C8S13AHHBIX C 0MBEMCMBEHHOCMbI KPUIUYECKO20
auya. [Ipo6aiemHble U ChOpHble 80NPOCLI 8 IMOM ACNeKMe B803HUKAU yxce 0A8HO U S18ASI0MCSl peabHOCMbIO.
Tak, omeemcmeeHHOCMb OPUOUYECKO20 AUYd O3HAYdem, Ymo OHO omeeudem NO C80UM 0053amenbCcmeam
npuHaoaexcawjum emy umyuwecmeom. B smom cayuae rwpuduueckoe auyo Hecem o0meemcmeeHHOCMb 3d
Heucno/iHeHue ceoux 0653ameabcme UMyWecmeoM, Haxo0AuWuMcsl 8 e2o 8aadeHuu. Bo mHozux cayvasx, kozda
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topuduyeckoe 1uyo omaeuaem no c8ouUM 06513ameNbCmMeaM, e2o UMyuecmao Moxcem 6bims HeAOCMAMOYHbIM, U 8
2moM c/ayyae 8o3HUKAem npobiema, Kmo Hecem 3d HHe20 0meemcmeeHHOCmb. bbl10 omMe4eHo, ¥mo 8 CyujHoCmu
nocmpoeHusi puduveckozo AUYa Jaexcum paszdeseHue umyujecmaa yupedumeell U y4acmHUKO8 HA UMYUWecmao
topudu4eckozo Auya u npasa cobcmeaeHHOCMU HA UMYWecmao, Haxodsiujeecsl 8 pacnopsiiceHuU pudu4eckozo Auyd.
C samoil mouku 3peHuUsi HeAOCMAMOYHOCMb UMYWecmad, UMernwezocs y opuduyeckozo auya 015 obecheveHus
cgoell omeemcmaeeHHOCMU, 03Ha4dem, Y¥mo ocmasuiuecsi mpebogaHusi kpedumopog He 6ydym y008/1emeopeHbi.
O0HaKo 803MOXHCHYBI pasUYHbIe 310ynNompebaeHUs1 U MAXUHAYUU CO CMOPOHbI AUY, KOMOopble HapyWuau UHMepechl
Kpedumopa u co3daau rpuduveckoe JAuUYo, U38/eKAU U3 Hezo 8bl2ody U HEenocpedCmeeHHO 0cyujecmesisiau
ezo desmesnvHocmb, Takum ob6pazom, delicmgyroujee 3aKOHO0amMeAbCME0 onpedesnsem 63AUMOOMHOWEHUST U
omeemcmaeHHOCMb 08yYX HE3ABUCUMbIX AUY — IOPUAUYECKO020.1Uld U e20 yupedumes (Y4acmHuka) npu onpedeseHuu
omeemcmaeeHHOCMU 0pUdUYECcKUX AuUY, U makoll n0dxo0d xapakmepeH npaxkmuyecku 05 8cex op2aHU3ayuoHHO-

npagoswvix opm 0puduvecKkozo Auyad.

Kawouesvwle cn08a: opuduueckoe 1uyo, op2anudayus, yupescoeHue, yupedumess, CO6CMEEHHUK, 2paA#COAHCKO-
npaeosas omeemcmeeHHoCmb, 006513amea1bcmao, d02080p, deAUKm, Kpedumop.

THEORETICAL AND PRACTICAL PROBLEMS OF THE FOUNDER'S LIABILITY OF A LEGAL ENTITY
UNDER UZBEK LAW

Imomov Nurillo Fayzullaevich,
Doctor of Law (DSC), Professor
Tashkent State University of Law
head of department

Abstract. The issues related to the liability of a legal entity, the existing problematic and conceptual aspects to
be solved, the long-standing controversial issues should be analyzed on the basis of the current realities, market laws
developed on the basis of economic and legal reforms in our country. Put simply, the responsibility of a legal entity
means that it is liable for its obligations with the property belonging to it. In this case, the legal entity is liable for
failure to fulfill its obligations with the property in its possession. However, this simple construction is not always
sufficient for the liability of a legal entity. In many cases where liability for a legal person’s obligations arises, its
property may be lost, in which case the problem arises as to who is liable. Indeed, as noted in the above paragraphs, it
has been recognized that the essence of building a legal entity is to separate the assets of the founders and participants
from the assets of the legal entity and the ownership of assets held by the legal entity. From this point of view, the
insufficiency of the property held by the legal person to secure its liability means that the remaining claims of creditors
will not be satisfied. However, in this case various abuses and scandals are possible on the part of the persons who
violated the creditor’s interests and created the legal entity, benefited from it and directly carried out its activities.
Thus, current legislation determines the relationship and responsibility of two independent persons - the legal entity
itself and its founder (shareholders) in determining the liability of legal persons, and this approach is typical for

almost all organizational-legal forms of legal entities.

Keywords: legal entity, organization, establishment, founder, owner, civil liability, obligation, contract, delict,

creditor.

Kirish

Iqtisodiy muomala gatnashchilari qoida tariqa-
sida o'z nomidan harakat qgiladi. Bunda ular mul-
kiy mustaqillik va erk muxtoriyati asosida harakat
giladilar. Ayni paytda huquqiy munosabatda
ishtiroki etar ekan, subyekt zimmasidagi majburi-
yatlari bo‘yicha mustaqil mulkiy javobgarlikni ham
olishi lozim bo‘ladi. Bu jihat shaxsning fuqarolik-
huquqgiy munosabatlarning to‘lagonli subyekti
ekanligini tavsiflovchi belgilardan biri sanaladi.
0‘zbekiston Respublikasi fugarolik qonunchiligiga
ko‘ra, jismoniy shaxslar bilan birga yuridik shaxs-
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lar ham iqtisodiy muomala ishtirokchisi sifatida
huquglarga ega bo‘ladi va zimmasiga majburiyat
olishi mumkin. Biroq fugarolardan farqli ravish-
da yuridik shaxslar “ortida” ularni tashkil etgan
muassis (ishtirokchi)lar ham mavjud bo‘ladiki, bu
holat yuridik shaxsning huquqgiy munosabatdagi
ishtiroki hamda uning fuqarolik-huquqiy javob-
garligiga ta’sir ko‘rsatadi. Chunki yuridik shaxsni
tashkil etgan muassis (ishtirokchi)lar uni boshqga-
rish, tegishli qarorlar qabul gilishda suiiste’mollik-
ka yo‘l go‘yishlari va oxir-oqibat yuridik shaxsning
zarari va o'z foydalarini ko‘zlab harakat qilishlari
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mumkin. Shu sababli gonunchilik huquqiy muno-
sabatning mustaqil subyekti hisoblangan yuridik
shaxsning mustaqil mulkiy javobgarligi bilan bir-
ga, istisno tariqasida muassis (ishtirokchi)larning
fugarolik-huquqiy javobgarligiga oid qoidalarni
nazarda tutadi.

O‘zbekiston Respublikasi Fuqarolik kodek-
si (FK)ning 39-moddasi birinchi qismida yuri-
dik shaxs tushunchasiga berilgan ta’rifda “o‘z
majburiyatlari yuzasidan ushbu mol-mulk bilan
javob beradigan” belgisi ham nazarda tutiladiki,
bu holat yuridik shaxs o‘zida mavjud bo‘lgan yoki
unga biriktirilgan (operativ boshqgarish va xo‘ja-
lik yuritish huquqgida) mol-mulk doirasidagina
mulkiy javobgar bo‘lishini anglatadi. Boshqacha
aytganda, yuridik shaxsning javobgarligi, avvalo,
uni tashkil etilish magsadidan kelib chiqadi. Zero,
yuridik shaxs muassislar tomonidan alohida mol-
mulk negizida tashkil etiladigan va shu mol-mulk-
ka asoslanib faoliyat yuritadigan tuzilma hisobla-
nadi va muassisning tavakkalchiligi ham faqat shu
mol-mulk doirasi bilan cheklanadi. Ya'ni muassis
shu yo'l bilan iqtisodiy muomalada gatnashadi
va undan ko‘zlangan magqgsadga erishish uchun
harakat qiladi. Masalan, mas’uliyati cheklangan
jamiyat (MCHJ)ni tashkil etish orqali muassislar
0z mol-mulklarining muayyan qismini ajratish
orqgali daromad olish uchun harakat gqiladilar
va MCHJ]ning majburiyatlari uchun faqgat shu
mol-mulk doirasida javobgar bo‘ladilar. Bundan
ko‘rinadiki, yuridik shaxsning har qanday turini
tashkil etishdan asosiy va bosh maqgsad muassis
(ishtirokchi)larning javobgarligini istisno qilish,
ya'ni muassis (ishtirokchilar) oz mol-mulki bilan
o‘zlari tuzgan yuridik shaxs uchun javobgar bo‘lib
golishlarining oldini olish hisoblanadi.

Material va metodlar

Yuridik  shaxs  konstruksiyasi  muassis
(ishtirokchi)ning shu yuridik shaxs uchun “tikkan”
mol-mulki doirasida javobgar bo‘lishi va uning
golgan mol-mulklari daxl etmasligi uchun tashkil
etilishiga oid yondashuv bugungi kunda ayrim
istisnolar bilan qonunchilikda gabul gilingan va
o'z ifodasini topgan. Jumladan, FK 48-moddasida
yuridik shaxsning javobgarligi borasida quyidagi
variantlar belgilangan:

1. Yuridik shaxs oz majburiyatlari uchun o'z
mol-mulki bilan javob beradi. Ya'ni yuridik shaxs
javob berishilozim bo‘lgan paytda uning balansida
gancha mol-mulk bo‘lsa, javobgarlik shu mol-mulk

doirasida amalga oshiriladi. Agar yuridik shaxs-
ning ixtiyorida mavjud bo‘lgan mol-mulk uning
majburiyatlari yuzasidan javobgarligi qoplashga
yetarli bo‘lmasa, unda bunday qarzdorlik so‘ndi-
rilmagan va umidsiz qarzdorlik bo‘lib qolishi
lozim. Zero, FKning 48-moddasi birinchi qismida
belgilangan qoidadan shunday ma’no anglashiladi.

2. Yuridik shaxsning alohida tashkiliy-huquqiy
shakli hisoblangan “davlat korxonasi” va “mulk-
dor tomonidan moliyaviy ta’'minlab turiladigan
muassasa”’ning javobgarlik uchun alohida tartibi
belgilangan. Bu tuzilmalarning majburiyatlari yu-
zasidan javobgarligini ta'minlashda mol-mulki ye-
tarli bo‘lmasa, ular uchun davlat va mol-mulk ega
bo‘lgan mulkdorning subsidiar javobgarligi belgi-
langan. Umumiy qoidadan ushbu istisno bu tur-
dagi yuridik shaxslarning “ommaviy huquq” aso-
sida tashkil etilishi [1] va faoliyat yuritishi bilan
bogligligidan anglashiladi. Zero, bu tashkilotlar
bevosita davlat yoki mol-mulk egasi tomonidan
boshqariladi va ular tomonidan chigarilgan garor-
lar va berilgan topshiriglar to‘la-to‘kis bajariladi.
Shu sababli ham bunday tuzilmalar garchi yuri-
dik shaxs sifatida mavjud bo‘lsalar-da, ularning
fugarolik-huquqiy javobgarligi “ommaviy huquq”
ta'siri ostida faoliyat yuritishlari bois “o‘zgacha
tartibotga bo‘ysundirilgan”. Ayrim xorijlik muta-
xassislarning [2] e’tirof etishicha, bunday “rejim”
ko‘p holatlarda davlat manfaatlari uchun salbiy
ta'sir ko‘rsatishi, ko‘p hollarda esa davlat kor-
xonasi rahbariyatining noto‘g‘ri va asossiz qarori
ogibatida yuzaga kelgan zararlarni qoplash dav-
lat byudjeti zimmasiga tushishiga sabab bo‘lishi
mumkin. Shu sababli yuridik shaxslar javobgar-
ligini hech bir istisnosiz umumiy konstruksiyaga
birlashtirish va barcha turdagi yuridik shaxslar
uchun mulkiy javobgarlik nuqtayi nazardan is-
tisnolar fagat muassislarning roziligi va oldindan
kelishib qo‘yilgan tartibda (masalan, qo‘shimcha
mas’uliyatli jamiyatlarda) belgilanishi lozim.

3. Yuridik shaxs va uning muassisi majburi-
yatlar bo‘yicha javobgarlikda bir-biridan mustaqil
va alohida hisoblanadi. Bunda yuridik shaxs oz
muassisining majburiyatlari bo‘yicha va muassis
yuridik shaxsning majburiyatlari yuzasidan javob-
gar hisoblanmaydi. Biroq bu holat gat’iy qoida
emas va ushbu holatda muayyan istisno ham mav-
jud. Bu borada qonun chiqaruvchi FK va yuridik
shaxsning ta’sis hujjatlariga havola giladi. Mazkur
havolaki normada qonun chiqaruvchi gat'iy ra-
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vishda faqat ikki asosni keltirgan holda, javobgar-
lik muassis va yuridik shaxs o‘rtasida o‘zaro, ya'ni
umumiy formulada keltirilganiga teskari tartibda
ham yuzaga kelishi mumkinligini anglatadi. Jum-
ladan, ushbu istisnoga ko‘ra, yuridik shaxs maj-
buriyatlari uchun muassis va muassis majburi-
yatlari uchun yuridik shaxs javobgar bo‘lishi ham
mumkin. Bunday istisno FKning 80-moddasidan
ham anglashiladi. Bu moddadan anglashilishicha,
davlat tomonidan tuzilgan yuridik shaxs davlat-
ning majburiyatlari bo‘yicha javob bermaydi, bi-
roq qonunda nazarda tutilgan hollarda davlat o‘zi
tomonidan tuzilgan yuridik shaxs majburiyatlari
uchun javob berishi mumkin. Bunday holatlardan
biri sifatida FKning 80-moddasi ikkinchi qismi-
da kafillik mavjud bo‘lganda, davlat ham, yuridik
shaxs ham bir-birining majburiyati bo‘yicha javob-
gar bo'lishi belgilangan. Mazkur norma xususida
munosabat bildirar ekan, professor M.X. Baratov
davlat va unga tegishli yuridik shaxslarning maj-
buriyatlari yuzasidan javobgarligi bahsliligicha
golayotganligi, bunda davlatning o‘ziga qarashli
yuridik shaxslar va organlarining majburiyatlari
yuzasidan subsidiar va solidar javobgarligi holati
mezonlarini belgilash lozimligini qayd etadi [3].
Ushbu istisno borasida akademik H. Rahmonqulov
shunday fikr bildiradi: “Davlat tomonidan tuzil-
gan yuridik shaxslarning faoliyat yuritish uchun
igtisodiy manba bo‘lgan mol-mulkning egasi dav-
latning o‘zi hisoblanadi. Shunday ekan, yuridik
shaxslar tomonidan tuzilgan har bir bitimning
ortida, garchi ushbu bitim ular nomidan tuzilgan
bo‘lsa-da, davlat turadi” [4].

Fikrimizcha, yuridik shaxsning majburiyatlari
yuzasidan mulkdor-muassis hisoblangan davlat-
ning javobgarligi fuqarolik-huquqiy munosabat-
larda davlat ishtirokining plyuralistik yondashu-
viga asoslanadi. Qolaversa, yuridik shaxslarning
xususiy va ommaviy (davlat) yuridik shaxslarga
bo‘linish tendensiyasi milliy qonunchilikda gabul
gilinmaganligi sababli ham davlat tuzgan yuri-
dik shaxslar javobgarligiga nisbatan ana shunday
yondashuvni tanlash zaruratini yuzaga keltirgan.
Bundan farqli ravishda G‘arbiy Yevropa davlat-
lari qonunchiligida xususiy va ommaviy yuridik
shaxslarning ajratilishi hamda ommaviy yuridik
shaxslarning vujudga kelishi, ulardagi boshqaruv
va faoliyati yuzasidan qarorlar gabul qilish jara-
yonlari xususiy-huquqiy tartibga solish doirasi-
dan tashqarida ekanligi, fugarolik-huquqiy mu-
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nosabatlarda ommaviy yuridik shaxslar ham
xususiy yuridik shaxslar kabi ishtirok etishi [5]
va ularning majburiyatlar yuzasidan javobgarligi
ham umumiy tartibotga bo‘ysundirilganligi bilan
ajralib turadi.

Ushbu tadqiqotni amalga oshirishda ilmiy bi-
lishning tarixiy, tizimli yondashuv, qiyosiy tahlil,
mantiqiy, induksiya va deduksiya, statistik ma’lu-
motlar tahlili kabi usullar qo‘llanilgan.

Tadqiqot natijalari

Yuridik shaxsning majburiyatlari yuzasidan
muassisning javobgarligini belgilash asosi FK
48-moddasining to‘rtinchi qismida yuridik shaxs-
ning nochorligi (bankrotligi) va shunga muassis va
mulkdorning bog'ligligi keltirilgan. Ya'ni muassis
yuridik shaxs uchun majburiy ko‘rsatmalar berish
huquqiga ega bo‘lsa va yuridik shaxsning bank-
rotligi uning g‘ayriqonuniy harakatlari oqgibatida
yuzaga kelgan bo‘lsa, mazkur yuridik shaxsning
majburiyatlari bo‘yicha muassis subsidiar javob-
gar bo‘ladi. Muassis bilan birga yuridik shaxs
mol-mulki mulkdori ham aynan mana shartlar va
asoslarga ko‘ra, yuridik shaxsning majburiyatlari
yuzasidan javobgar bo‘lishi belgilangan. Bunda
muassis va yuridik shaxs mol-mulkining mulkdori
majburiyatlar yuzasidan javobgarlikni qoplashda
yuridik shaxsning mol-mulki yetarli bo‘lmagan-
da, subisidiar javobgar bo‘lishi nazarda tutilgan.
Shu bilan birga, muassis va mulkdorning “ma-
jburiy ko‘rsatmalar berish huquqi” tegishli yuri-
dik shaxsning ta’sis hujjatlarida nazarda tutilishi
lozim. Oz navbatida, FKning 48-moddasi oltinchi
gismida majburiy ko‘rsatmalar berish huquqiga
ega bo‘lgan muassis yoki mulkdor qaysi holatda
yuridik shaxsning bankrotligini yuzaga keltirgan,
deb hisoblanishi keltirib o‘tilgan. Unga binoan, bi-
rinchidan, muassis yoki mulkdor oz harakati oqi-
batida yuridik shaxs bankrot bo‘lishini oldindan
bilishi lozim. Ikkinchidan, muassis yoki mulkdor
oldindan bilgan holda yuridik shaxsni bankrotlik-
ka olib keladigan harakatni amalga oshirish yu-
zasidan o'z huquqidan foydalangan bo‘lishi kerak.

Ushbu shartlar va umuman, yuridik shaxs
muassisining yuridik shaxs majburiyatlari bo'yi-
cha subsidiar javobgarligiga nisbatan akademik
H.Rahmonqulov quyidagi mulohazani bildiradi:
“FK 48-moddasining beshinchi-oltinchi gismlari
ushbu moddaning to‘rtinchi gismiga mos kelmaydi
va muassisning yuridik shaxs majburiyatlari uchun
subsidiar javobgarligini yo‘qqa chiqaradi” [6].
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Fikrimizcha, FK 48-moddasi to‘rtinchi qis-
mining ushbu modda beshinchi-oltinchi qism-
lari o‘rtasidagi nomutanosiblik ayni paytda
quyidagi mezonlar va shartlarni izohlash bilan
bog'ligdir. Birinchidan, “majburiy ko‘rsatmalar
berish huquqi” iborasi mavhum va nimani ang-
latishi qonunchilikda mavjud emas. Chunki yu-
ridik shaxs tashkil topganidan keyin huquqgning
mustaqil subyektiga aylanadi va erk-muxtoriyati
asosida harakat qiladi. Yuridik shaxs nomidan
uning muassislari emas, balki organlari harakat
giladi (FKning 45-moddasi). Bunda muassis yoki
mulkdorning to‘g‘ridan-to‘gri majburiy ko‘rsat-
ma berish huquqi ganday asos va tartibga ko‘ra
amal qilishi esa noaniqdir. Qonun chigaruvchi bu
boradagi barcha mavhumlikni yuridik shaxsning
ta’sis hujjatlariga havola etish orqali hal qilish
harakati ham tushunarsizdir. Zero, yuridik shaxs
nomidan uning organlari ish yuritar ekan, muas-
sis yoki mulkdorning “majburiy ko‘rsatmalar ber-
ish huquqi” qonunchilik nuqtayi nazaridan ham
to‘gri hisoblanmaydi. Yuridik shaxslarning tash-
kiliy-huquqiy shakllariga bag‘ishlangan maxsus
gonunlarda (O‘zbekiston Respublikasining 2001-
yil 6-dekabrdagi 308-II-son “Xo‘jalik shirkat-
lari to‘g'risida”gi, 2001-yil 6-dekabrdagi 310-II-
son “Mas’uliyati cheklangan hamda qo‘shimcha
mas’uliyatli jamiyatlar to‘grisida”’gi qonunlari)
ham “muassisning majburiy ko‘rsatmalar berish
huquqi” mavjudligi xususida normalar nazarda
tutilmagan. Muassis yoki mulkdorning bunday
huquqi mavjudligiga misol tariqasida FK 48-mod-
dasi sharhida [7] sho‘ba xofjalik jamiyati kelti-
riladi. Lekin sho‘ba xojalik jamiyatlariga bag‘ish-
langan FKning 67-moddasida esa asosiy jamiyat
(muassis yoki mulkdor emas)ning shoba jamiyat
qarzlari bo‘yicha subsidiar javobgar bo‘lishi bel-
gilangan. Bu javobgarlik asosiy jamiyatning aybi
bilan sho‘ba jamiyat bankrot bo‘lganida yuzaga
kelishi nazarda tutilgan. Bundan farqli ravishda
O‘zbekiston Respublikasining 2014-yil 6-may-
dagi O‘RQ-370-son “Aksiyadorlik jamiyatlari
va aksiyadorlarning huquqglarini himoya qilish
to‘g'risida”gi Qonunning 8-moddasi beshinchi qis-
mida asosiy jamiyat sho‘ba jamiyatiga “majburiy
ko‘rsatmalar berish huquqi’ga bo‘lgani holda,
sho‘ba xo‘jalik jamiyati mazkur ko‘rsatmalarni ba-
jarish uchun tuzgan bitim yuzasidan asosiy jami-
yat sho‘ba jamiyati bilan solidar javobgar bo‘lishi
belgilangan. Asosiy jamiyatning majburiy ko‘rsat-

malar berish huquqi sho‘ba xojalik jamiyati bilan
tuzilgan shartnomada yoki sho‘ba xo‘jalik jamiya-
tining ustavida nazarda tutilgan hollarda mavjud
bo‘lishi mumkin.

Shunga qaramasdan ta'kidlash lozimki,
gonunchilik hujjatlari bilan birga huqugni qo‘llash
amaliyotida ham “muassis yoki mulkdorning maj-
buriy ko‘rsatmalar berish huquqi” borasida hech
ganday tushuntirish berilmagan va mazkur huquq
nimani anglatishi va ganday namoyon bo‘lishi xu-
susida izoh ham mavjud emas. Bu masalada MDH
davlatlari qonunchiligida ham turli xil yondashuv-
lar mavjud. Xususan, ayrim mamlakatlar fugarolik
gonunchiligida “muassis yoki mulkdorning maj-
buriy ko‘rsatmalar berish huquqi” nazarda tutil-
magan. Xususan, Rossiya Federatsiyasi Grajdanlik
kodeksining “yuridik shaxsningjavobgarligi” nomli
56-moddasida, Qozog‘istonning Grajdanlik kodek-
sining shu masalaga bag‘ishlangan 44-moddasida
muassis yoki mulkdorning majburiy ko‘rsatmalar
berish huquqi mavjud emas. Ukraina Grajdanlik
kodeksining 96-moddasi uchinchi qismida yuri-
dik shaxs ishtirokchisi (muassisi) uning majburi-
yatlari uchun ta’sis hujjatlari va qonunda nazarda
tutilgan hollardan tashqari javob bermasligi belgi-
langan. Bundan farqli ravishda, Belarus Grajdanlik
kodeksi 52-moddasining ikkinchi gismiga ko‘ra,
igtisodiy nochor (bankrot) deb tan olingan yuri-
dik shaxs mol-mulkining mulkdori, uning muassis
(ishtirokchi)lari yoki boshqa shaxslar, shu jum-
ladan, yuridik shaxs rahbari shu yuridik shaxs
uchun majburiy ko‘rsatmalar berish huquqiga
yoki boshqacha tarzda uning harakatlarini belgi-
lash imkoniga ega bo‘lsa, yuridik shaxsning iqti-
sodiy nochorligi (bankrotligi) ushbu shaxslarning
aybli (qasddan) harakati ogibatidan kelib chigqan
hollarda, yuridik shaxsning mol-mulki yetarli
bo‘lmaganda, qonunchilik hujjatlarida boshqga hol
belgilanmagan bo‘lsa, subsidiar javobgar bo‘ladi-
lar. Ko‘rinib turibdiki, “muassis yoki mulkdorning
majburiy ko‘rsatmalar berish huquqi” iborasi Be-
larus qonunchiligi tajribasidan foydalangan hol-
da, O‘zbekiston FKga olingan. Biroq Belarus siv-
ilistika nazariyasi va qonunchiligida ham ushbu
huqugning mazmuni va mohiyati borasida aniq
tasavvur mavjud emasday ko‘rinadi. Chunki bun-
day majburiy ko‘rsatma berish huquqi yuridik
shaxs faoliyatining qaysi yo‘nalishlarida va qanday
garorlar borasida mavjudligi, ushbu huqugning
mazmuni hamda amalga oshirish mexanizmlari
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mavjud emas. Bu, 0z navbatida, akademik H. Rah-
monqulov taklif gilganidek, mazkur tushunarsiz
goidani FKning 48-moddasidan chiqarib tashlash
lozimligini ko‘rsatadi.

Tadqiqot natijalari tahlili

Shu bilan birga, FKning xofjalik shirkatlari
hamda unitar korxona, muassasalarga bag‘ishlan-
gan normalarida yuridik shaxs muassis (ishtirok-
chi)lari va mulkdorning yuridik shaxs majburiya-
ti yuzasidan javobgarligiga oid qoidalar FKning
48-moddasida belgilangan normalardan fargli
ravishda ifodalangan. Jumladan, FKning “to‘liq
shirkat” deb nomlangan 60-moddasi birinchi
gismidan anglashilishicha, ishtirokchilar to‘liq
shirkat majburiyatlari bo‘yicha o‘zlariga tegishli
barcha mol-mulk bilan javob beradilar. Bu qoi-
da “Xo‘jalik shirkatlari to‘grisida”gi qonunda
rivojlantirilgan holda ifodalangan bo‘lib, mazkur
gonunning 21-moddasi ikkinchi qismiga binoan,
“shirkat ishtirokchilari shirkatning majburiyatlari
yuzasidan o‘z mol-mulklari bilan solidar tarzda
subsidiar javobgar bo‘ladilar”. Bu shuni anglata-
diki, unga ko‘ra, ishtirokchilar shirkatning maj-
buriyatlari yuzasidan sheriklik asosida shirkat
mol-mulki qarzlarni to‘lash uchun yetarli bo‘lma-
ganda, qo‘shimcha javobgar bo‘ladilar. Bunday
javobgarlik (solidar tarzda subsidiar javobgarlik)
mohiyatan sheriklarning umumiy ishi yurituvi-
da mavjud bo‘lgan mol-mulk garzlarni to‘lashga
yetarli bolmaganda, qo‘shimcha yuzaga keladi
hamda hissalarga bo‘lingan to‘lovlar hisoblana-
di. Har ganday holatda ham xo‘jalik shirkatin-
ing mol-mulki sheriklarga ulushli asosda tegishli
bo‘lgan “jamlanma”dan tashkil topadi va mustaqil
ravishda boshqa sheriklar tomonidan tasarruf
etilmaydi. Chunki har bir ishtirokchi o‘z ulushini
shirkatdan ajratib olishga, qonunchilikda belgilan-
gan tartibda uni tasarruf etishga haqli hisoblana-
di. Qolaversa, gonun ishtirokchi mol-mulki uning
qarzlarini to‘lashga yetarli bo‘lmaganda, kreditor-
lar undiruvni ushbu ishtirokchining shirkat ustav
fondidagi ulushiga qaratishiga yo‘l qo‘yadi (“Xo‘ja-
lik shirkatlari to‘g‘risida”gi qonunning 17-modda-
si). Fikrimizcha, bu holatda shirkat konstruksiya
va uning mohiyati FKda yuridik shaxs tushun-
chasiga berilgan legal ta’rifga unchalik mos kelma-
ganday ko‘rinadi. “Xo'jalik shirkatlari to‘g‘risida”gi
gonunning 3-moddasi to‘rtinchi qismida belgilan-
gan “xo‘jalik shirkati o‘zining mustaqil balansida
hisobga olinadigan alohida mol-mulkiga ega bo‘la-
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di” qoidasi ham shunchaki formal talabdir. Zero,
mustaqil balansda hisobga olinadigan alohida
mol-mulk - yuridik shaxsning asosiy belgilaridan
biri “alohida mol-mulkka ega bo‘lgan hamda o'z
majburiyatlari yuzasidan ushbu mol-mulk bilan
javob beradigan” tashkilot talabiga mos kelmaydi.
Shu o‘rinda FKning 58-moddasi birinchi qismida
xo'jalik shirkati yoki jamiyati qanday mol-mulk-
larga nisbatan mulk huqugqiga ega bo‘lishi nazarda
tutilganligiga e’tibor qaratish lozim. Ushbu nor-
mada “muassislar (ishtirokchilar) qo‘shgan hissa-
lar yoki ular sotib olgan aksiyalar hisobiga vujud-
ga keltirilgan, shuningdek, xo‘jalik shirkati yoki
jamiyati o'z faoliyati jarayonida ishlab chiqargan
va sotib olgan mol-mulk mulk huquqi asosida
unga tegishli” ekanligi belgilangan.

Muassis yoki mulkdorning yuridik shaxs maj-
buriyatlari yuzasidan javobgarligi yuridik shaxs-
ning alohida turlarida ham havolalar orqali beril-
ganligini ko‘rish mumkin. Masalan, O‘zbekiston
Respublikasining 2003-yil 11-dekabrdagi “Xu-
susiy korxonalar to‘g‘risida”gi 558-I1-son qonuni-
ning 3-moddasi to‘rtinchi gismida “xususiy korxo-
naning mol-mulki majburiyatlarni bajarish uchun
yetarli bo‘lmaganda, uning mulkdori qonun-
chilikka muvofiq o‘ziga garashli mol-mulk bilan
subsidiar javobgar bo‘lishi” belgilangan. Bunda
“gonunchilikka muvofiq” deyilganda, aynan qaysi
gonun nazarda tutilganligi aniq bo‘lmasa-da, bu
o‘rindagi havola FKning 48-moddasiga qaratilgan-
ligini anglash qiyin emas. Chunki qonunchilikda
yuridik shaxs majburiyatlari uchun muassis yoki
mulkdorning subsidiar javobgarligiga oid umumiy
goida FKning 48-moddasida belgilangan. Muassis
yoki mulkdorning yuridik shaxs majburiyatlari yu-
zasidan subsidiar javobgar bo‘lishiga oid havolaki
norma fermer xojaliklariga nisbatan ham belgi-
langan. Jumladan, O‘zbekiston Respublikasining
2004-yil 26-avgustdagi “Fermer xo‘jaligi to‘g‘risi-
da”gi 662-1I-son Qonuni 35-modda ikkinchi qis-
miga binoan, “fermer xo‘jaligining mol-mulki ye-
tarli bo'lmaganda, uning majburiyatlari bo‘yicha
fermer xojaligining boshlig'i o‘ziga qarashli
mol-mulk bilan qonunchilikka muvofiq subsidiar
javobgar bo‘ladi”.

Yuridik shaxs mulkdori va muassisining yu-
ridik shaxs majburiyatlari va garzlari yuzasidan
javobgarligi hamda undiruvni mulkdor va muas-
sisning mol-mulkiga qaratilishiga oid qoidalar
0‘zbekiston Respublikasining 2001-yil 29-avgust-
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dagi “Sud hujjatlari va boshqa organlar hujjatla-
rini ijro etish to‘g'risida”gi 258-I1-son Qonunning
483-moddasi birinchi-ikkinchi gismlarida belgi-
lanishicha, “yuridik shaxsning qarzlari bo‘yicha
undiruv yuridik shaxsning mulkdori, muassisi
va ishtirokchilarning pul mablag‘lari va boshqa
mol-mulkiga qaratiladi” hamda “undiruv xususiy
korxona mulkdori, muassasa mulkdori, fermer
xo0'jaligining rahbari, dehqon xo‘jaligining a’zolari,
ishlab chiqgarish kooperativining a'zolari, qo‘shim-
cha mas’uliyatli jamiyat ishtirokchilari, to‘liq
shirkat ishtirokchilari, shuningdek, komman-
dit shirkatdagi to‘liq sheriklar pul mablag‘lari va
boshga mol-mulkiga garatilishi” mumkin.

Bundan ko‘rinadiki, yuridik shaxs muassis yoki
mulkdorning yuridik shaxs majburiyatlari uchun
javobgarligiga oid normalarda “qonunchilikka mu-
vofiq” degan havola asosida subsidiar javobgarlik
belgilanmoqda. Qonunchilikda esa bunday javob-
garlikning bitta sharti, ya'ni FKning 48-moddasi
to‘rtinchi qismida belgilangan “majburiy ko‘rsat-
ma berish huquqiga ega bo‘lgan muassis (ishtirok-
chi) yoki mulkdorning g‘ayriqonuniy harakatlari”
yuridik shaxs nochorligi (bankrotligi)ga olib ke-
lishi va yuridik shaxsning mol-mulki qarzlarni
goplash uchun yetarli bo‘lmasligi hisoblanadi.

Yuridik shaxslarning alohida tashkiliy-huquqiy
shakliga oid maxsus qonunlar va FKning yuridik
shaxs javobgarligiga oid 48-moddasida belgilan-
gan umumiy qoidaning o‘zaro nisbati borasida fikr
bildirar ekan, Sh.Asyanov quyidagilarni bildiradi:
“FKda nazarda tutilgan normalar iqtisodiy muo-
malaning barcha ishtirokchilari uchun majburiy
bo'lib, ishtirokchilar o‘zlari uchun hali qonun-
chilikda belgilanmagan modelni joriy etishga haqli
bo‘lmaydilar. Shu sababli muayyan yuridik shaxs-
ning ta’sis hujjatlarida tegishli model konstruksi-
yasidan chetga chigishga yo‘l qo‘yilmaydi va bu
holat majburiyatlar yuzasidan yuridik shaxsning
javobgarligi va uning muassisi (ishtirokchisi)ning
javobgarligiga ham taalluqlidir” [8].

Mazkur fikrga qo‘shilgan holda, ta’kidlash
lozimki, yuridik shaxs muassisi har gqanday ho-
latda ham uning fuqarolik-huquqiy tusidagi maj-
buriyatlari yuzasidan javob bermasligi zarur.
Zero, yuqorida ta’kidlanganidek, yuridik shaxsni
tashkil etishdan asosiy magsad ham muassis yoki
mulkdor javobgarligini ihotalash, ya'ni cheklash
hisoblanadi. Shu sababli muassis yoki mulkdor-
ning ozi tashkil etgan yuridik shaxslarning fuqa-

rolik-huquqiy tusdagi majburiyati uchun javob-
garlikning qonunchilikda nazarda tutilishi yuridik
shaxs konstruksiyasiga mos kelmaydi. Bu o‘rinda
yuridik shaxs mulkdori yoki muassisining noqo-
nuniy harakati oqibatida yetkazilgan zarari uchun
javobgarligi masalasi, albatta, belgilanishi lozim.
Biroq bunday javobgarlik g‘ayriqonuniy harakat
natijasida yetkazilgan zararni qoplash, ya’ni delikt
javobgarligi sifatida ko‘rilishi zarur. Boshqacha
aytganda, bu holatda subsidiar javobgarlik emas,
balki yetkazilgan zararni qoplash yuzasidan maj-
buriyatni yuklash belgilanishi zarur. Bu borada
0‘Xolmirzayev tomonidan ilgari surilgan “bank-
rotlikka olib borganlik uchun xo‘jalik jamiyatining
garzlari bo‘yicha nazorat qiluvchi shaxslarning
javobgarligi maxsus korporativ delikt” [9], degan
fikr o‘rinliday ko‘rinadi.

Ma'lumki, odatda, huqugbuzarlik odam-
lar (jismoniy shaxslar) tomonidan sodir etiladi.
Huqugbuzarlik o‘zi esa fugarolik-huquqiy javob-
garlikning yagona va umumiy asosi hisoblanadi.
Huqugbuzarlik yuridik shaxs uchun mavhumlik
kasb etadi hamda tashkilotning (mavhumlikning)
huquqgbuzarlik sodir etishi mantiqiy jihatdan
noto‘gri holatdir. Lekin yuridik shaxslarning
fuqarolik-huquqiy javobgarlik masalasini belgi-
lashda, huqugbuzarlik uning xodimlari, aynan
yuridik shaxsning huquq va burchlarini amalga
oshirish jarayonida sodir etilganligi hisobga oli-
nishi kerak [10-12].

Garchi yuridik shaxslar shu yuridik shaxsning
oliy organi va unga bo‘ysunuvchi organ tomoni-
dan boshqarilsa-da, javobgarlik yuridik shaxsning
organida faoliyat yurituvchi jismoniy shaxslarga
emas, aynan yuridik shaxsning o‘ziga yuklanadi.
Fuqarolik-huquqiy javobgarlik shartnomaviy maj-
buriyatlar yuzasidan vujudga kelganda ham, de-
likt majburiyatlari natijasida belgilanganda ham
yuridik shaxslar javobgar bo‘ladi [13-15].

Yuqoridagi fikrlarni umumlashtirgan holda,
yuridik shaxsning javobgarligida aybni aniqlash,
uning javobgarlikni yuzaga keltiruvchi xat-
ti-harakatda qaysi shaklda ifodalanishi, ayb uchun
fuqarolik-huquqiy javobgarlik kategoriyasi va
aybning fuqarolik-huquqiy javobgarlik sharti
ekanligi qoidasi, uchinchi shaxsning aybi uchun
javobgarlik konstruksiyasi va shu kabi boshqa ji-
hatlar hamda holatlarning yuridik shaxs javobgar-
ligiga nisbatan qo‘llanilishi yoki qo‘llanilmasligi
masalasi nazariy jihatdan yuridik shaxs mohiya-
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tini tushunish va amaliy nuqtayi nazardan uning
fugarolik-huquqiy javobgarligi uchun muassis,
ishtirokchi, xodim yoki rahbarning ham muayyan
ma’'nodagi javobgarligini belgilashda muhim
ahamiyat kasb etadi. Yuridik shaxs javobgarligi-
da aybning va uni yuzaga keltiruvchi subyektning
sodir etilgan xatti-harakatiga nisbatan ruhiy mu-
nosabati jismoniy shaxsga xos bo‘lishidan gat’i na-
zar, mulkiy javobgarlik yuridik shaxsga nisbatan
yuzaga keladi va qo‘shimcha ravishda uning rah-
bari, xodimlari, muassislari va ishtirokchilari ham
javobgar bo'‘lishlari mumkin.

Aynan shunday qoida xorijiy mamlakatlar
gonunchiligida ham kuzatiladi. Jumladan, Yevro-
pa Ittifoqi Kengashi tomonidan 1968-yil 9-martda
gabul qilingan Ne 68/151/EYES Kompaniya
huquqi bo‘yicha Birinchi Direktivaning 9-mod-
dasiga ko‘ra, kompaniya organi tomonidan sodir
etilgan xatti-harakat uchun garchi mazkur xat-
ti-harakat kompaniyaning faoliyat maqsadiga mos
kelmasa-da, kompaniya javobgar bo‘ladi, biroq
bunda kompaniya organi qonun bilan belgilangan
vakolatlar doirasidan chetga chigmasdan ushbu
xatti-harakatlarni sodir etgan bo‘lishi lozim. Shu-
ningdek, Direktivaning 9-moddasida qayd etilishi-
cha, kompaniya o‘zining kontragenti bitimning
noustav tusga egaligini bilgan yoki bilishi lozim
bo‘lganligini isbotlay olsa, davlat kompaniya
javobgar emasligi qoidasini belgilashi mumkin
[15-17].

Angliyaning 1972-yildagi “Yevropa hamjami-
yatlari to‘grisida”gi Qonuniga muvofiq, kom-
paniya direktorlari gqarori bo‘yicha tuzilgan bitim
kompaniya vakolatlari doirasida tuzilgan hisobla-
nadi, direktorning vakolati esa kompaniyaning
memorandumi yoki boshqa ichki reglamenti bilan
cheklangan, deb hisoblanmaydi. Biroq shunga qa-
ramasdan, ushbu qonun kontragentning halolligi
prezumpsiyasiga asoslanadi. Uchinchi shaxsning
ustav mazmunidan xabardor ekanligi isbotlanishi
ushbu prezumpsiyani inkor etmaydi [18-20].

Yuridik shaxs nafaqat tashkilot yoki rahbari
tomonidan tuziladigan bitimlar uchun javobgar
bo‘ladi, balki o‘zining xodimi tomonidan yetka-
zilgan zarar uchun ham javobgar hisoblanadi.
Ma’lumki, yuridik shaxs nomidan uning faoliyati-
ni uning organlari, rahbarlari va xodimlari amal-
ga oshiradilar. Odatda, yuridik shaxs xodimining
xizmat vazifasi bo‘yicha bajargan ishi va uning
natijalari yuridik shaxsga nisbatan huquq va maj-
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buriyatlarni vujudga keltiradi. Shu munosabat bi-
lan yuridik shaxs 0z xodimi tomonidan uchinchi
shaxslarga yetkazilgan zararni to‘laydi. Aynan shu
goidani boshqa fugaroning yollanma mehnatidan
foydalanayotgan fuqgaroga nisbatan ham tatbiq
etish mumkin.

Bozor munosabatlari sharoitida bir fugaroning
ikkinchi fugaroning yollanma mehnatidan foyda-
lanishi odatiy hol deb garaladi. Biroq bunda ish
bergan fuqaro ish beruvchi yuridik shaxslar kabi
0z xodimi yetkazgan zararlarni qoplashi lozim.
FKning 989-moddasiga muvofiq, yuridik shaxs
yoxud fugaro o'z xodimi mehnat (xizmat, lavozim)
majburiyatlarini bajarib turgan vaqtida yetkazgan
zararni qoplaydi. Masalan, avtoparkka tegishli av-
tobus haydovchisining ehtiyotsizligi tufayli fuqaro
A.ga tegishli devor shikastlanadi. Fugaro A. yetka-
zilgan zararni undirish to‘g'risida sudga murojaat
qilsa, zararni qoplash majburiyati haydovchiga
emas, avtopark zimmasiga tushadi.

Xulosalar

Amaldagi qonunchilik umumiy qoida sifati-
da yuridik shaxsning majburiyatlari uchun uning
0‘zi javobgar bo‘lishi va bunda muassis (ishtirok-
chilar) javobgar bo‘lmasliklarini nazarda tutadi.
Xususan, FK 48-moddasi uchinchi qismiga ko‘ra,
yuridik shaxs muassisi (ishtirokchisi) yoki uning
mol-mulkining egasi yuridik shaxsning majburi-
yatlari bo‘yicha javob bermaydi, yuridik shaxs esa
muassis (ishtirokchi) yoki mulkdorning majburi-
yatlari bo‘yicha javob bermaydi. Ushbu kodeksda
yoki yuridik shaxsning ta’sis hujjatlarida nazarda
tutilgan hollar bundan mustasno.

Mazkur normaning so‘nggi jumlasi, ya’'ni “ush-
bu kodeksda yoki yuridik shaxsning ta’sis hujjat-
larida nazarda tutilgan hollar bundan mustasno”
goidasining amaliy jihatiga to‘xtaladigan bo‘lsak,
bir gadar tor doirani qamrab olganligi, yuridik
shaxsning tashkiliy-huquqiy shakllariga bag‘ish-
langan maxsus qonunlarda ham ushbu qoidadan
mustasno holatlar belgilanganligini gayd etish
va normadagi “ushbu kodeksda” so‘zini “qonun
hujjatlarida” so‘zi bilan almashtirish maqgsadga
muvofigligini ta’kidlash lozim.

“Ushbu kodeksda yoki yuridik shaxsning ta’sis
hujjatlarida nazarda tutilgan hollar bundan mus-
tasno” qoidasiga mos ravishda FK 48-modda-
si to‘rtinchi qismida muassisning yuridik shaxs
majburiyatlari bo‘yicha javobgarligi ishtirokiga
oid qoidalar belgilangan. Unga ko‘ra, agar yuri-
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dik shaxsning nochorligi (bankrotligi) shu yuri-
dik shaxs uchun majburiy ko‘rsatmalarni berish
huquqiga ega bo‘lgan muassis (ishtirokchi) sifa-
tidagi shaxsning yoki yuridik shaxs mol-mulki
mulkdorining g‘ayriqonuniy harakatlari tufay-
li vujudga Kkeltirilgan bo‘lsa, yuridik shaxsning
mol-mulki yetarli bolmagan taqdirda, bunday
shaxs zimmasiga uning majburiyatlari bo‘yicha
subsidiar javobgarlik yuklatilishi mumkin.

Bunday qoida yuridik shaxsning alohida tash-
kiliy-huquqiy shakllarida yanada yaqqol ko‘zga
tashlanadi. Jumladan, O‘zbekiston Respublikasi-
ning “Aksiyadorlik jamiyati va aksiyadorlarning
huquglarini himoya qilish to‘g‘risida”gi qonuni
4-moddasi ikkinchi-uchinchi qismlariga ko‘ra, ak-
siyadorlar jamiyatning majburiyatlari yuzasidan
javobgar bo‘lmaydi va uning faoliyati bilan bog'‘liq
zararlarning o‘rnini o‘zlariga tegishli aksiyalar
giymati doirasida qoplash tavakkalchiligini oz
zimmasiga oladi.

Aksiyalarning haqini to‘lig to‘lamagan aksi-
yadorlar jamiyatning majburiyatlari yuzasidan
o‘zlariga tegishli aksiyalar qiymatining to‘lanma-
gan qismi doirasida solidar javobgar bo‘ladi.

Mazkur norma A] aksiyadorlarining javob-
garligi fagat o‘zlariga tegishli aksiyalar giymatini
goplash tavakkalchiligi doirasida bo‘ladi. Bino-
barin, aksiya qimmatli qog‘oz sifatida egasiga di-
vidend shaklidagi foydani keltirar ekan, uning
muomalasi natijasida yuzaga kelgan zarar doirasi-
da uning egasi ham muayyan tavakkalchilikni zim-
masiga olishi mantiqiy hol hisoblanadi.

Yuridik shaxs muassisi va mulkdorining
uning majburiyatlari yuzasidan solidar yoki
subsidiar javobgarligi bevosita ushbu shaxslar-
ning noqonuniy xatti-harakatlari oqibati sifati-
da ko‘riladi. Bu holatda muassis yoki mulkdor
yuridik shaxs ishtirok etayotgan majburiyatlar-
ning bevosita yoki bilvosita ishtirokchisi sanal-
maydi, balki o‘zining noqonuniy aralashuvi yoki
g‘ayriqonuniy xatti-harakatlari bilan yuridik
shaxsning mulkiy yo‘qotishlariga sababchi bo‘la-
di. Bu yo‘qotishlar esa ayni paytda kreditor-
lar oldidagi garzdorlikka va alal-oqibat yuridik
shaxsning bankrotligiga olib kelishi mumkin.
Mazkur vaziyatda muassis yoki mulkdor yetka-
zilgan zarar uchun javobgar hisoblanadi, bosh-
gacha aytganda, ushbu shaxslar javobgarligining
vujudga kelish sharti “yuridik shaxsning bank-
rotligi” bo‘lganligi sababli ularning javobgarli-
gi ham delikt javobgarlik sifatida talgin etilishi
o‘rinlidir.

Yuridik shaxsning javobgarligi cheklan-
gan javobgarlik hisoblanishi mumkin emas
va majburiyatlar uchun javobgarlikda yuridik
shaxsning mol-mulki yetarli bo‘lmagan holda,
muassis (ishtirokchilar)ning subsidiar javob-
garligi yuzaga keladi. Faqat yuridik shaxslar-
ning ayrim tashkiliy-huquqiy shakliga nisbatan
cheklangan javobgarlik qo‘llanilishi mumkin.
Masalan, MCH] yuridik shaxsning shunday
tashkiliy-huquqiy shakliki, uni tuzishdan asosiy
magsad ham muassislar javobgarligini cheklash
hisoblanadi.
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AHHOmMayus. B cmamve aHaausupyromest npobiemsl onpedeseHus npagogo2o cmamyca 8upmyaabHo20 MUpa
U 006€eKMos 8 HeM, paccmampueamcs meopuu 8UpmyaabHoli cobcmeeHHocmu U 0aromcst COOMHOWEHUSl MeHcay
npagom cob6cmeeHHOCmMu U UHMeA/1eKmyaabHol cO6CM8eHHOCMU NO pecyAupo8aHu0 OMHOWeEHUL, 803HUKAIOWUX
8 sUpMYa/bHOM Mupe. A8BmMop HA OCHOBe NPOBEOEHHO20 AHA/IU3A 8bldgU2aem npedoxceHue o Heobxodumocmu
pez2yauposaHusi omHoweHull 8 cghepe co30aHUsI KOMNLIOMEPHbLIX K0O08 01 NOAYYEHUs: docmynd 8 8Upmya/ibHbll
MUP C NOMOUbI HOPM UHMEANeKMYaabHOU CO6cm8eHHOCMU, MaK Kak 3adeticmeosaH meopyeckull mpyd yesnoseka,
U UCNO/b308AHUSI HOPMbl NPpasa coO6CMEEHHOCMU 8 OMHOWEHUAX 8/1a0eHUs 06BeKmamMu 8upmya/abHo20 MUpa:
domeHHble umeHa, URL-adpeca (uniform resource locators), ee6-catimeul, yyemHble 3anucu 31eKmpoHHOU No4mbl,
Kpunmoakmusbl, npedmemsl (apme@pakmbsl U yaAyduleHus) 8 MHO020n01b308amenbckux HHmMepHem-uzpax.
Asmopom paspabamuieaemcsi npedaodceHue 0 Heobxodumocmu donoaHeHust I'paxcdaHckozo kodekca Pecnybauku
Y3b6ekucman kamezopuell supmyabHol cobcmeeHHocmu, ydocmogepsirowell npago cob6cmeeHHUKA 8 OMHOWeHUU
065eKM08 8UPMYa1bHO20 Mupd. A8mop u3zy4daem meopemuyeckue NO3UYUU YYEHbIX-NPA8o8edo8 0MHOCUMENbHO
cmamyca 8upmyaabHol co6cmeeHHOCMU U NpUXooum K 8bl800y, Ymo OMHOWEHUS 8 BUPMYANIbHOM NPOCMPAHCMEE
Jd0/13#CHBI pe2yauposamscst HOpMamu UHMeAAeKkmMyaabHoll cobcmeeHHOCMU U Npa8oM CO6CMBEHHOCMU, NPU 3MOM
06a uHcmumyma He 00AXCHbl KOHKYpUPO8AMb U 83AUMOUCKANYAMb dpye 0pyaa, a, Ha06opom, pe2yauposams 8
8UPMYA/NLHOM NPOCMPAHCIMEE OMHOWEHUS], UCX00s1 U3 UX CyWHOCmu.

Kawouesvle caoea: supmyanvHasi co6CmeeHHOCMb, pedabHblll Mup, 8upmya/bHbulll Mup, eeujHoe npaso,
yacmuoe npago, UHMeANeKMyaabHasi CO6CMBEHHOCMb, 06B5eKMbl BUPMYANbHOU CO6CMBEHHOCMU, KpUNMOAKmusbl,
KoMnbomepHblll Kod.

VIRTUAL DUNYO VA UNING OBYEKTLARINING FUQAROLIK-HUQUQIY HOLATINI ANIQLASHNING
AYRIM MUAMMOLARI

Egamberdiyev Eduard Xajibayevich,
Toshkent davlat yuridik universiteti
“Fuqarolik huquqi” kafedrasi katta o‘qituvchisi,
yuridik fanlar bo‘yicha falsafa doktori (PhD)

Annotatsiya. Maqolada virtual dunyo va undagi obyektlarning huquqiy holatini aniqlash muammolari tahlil
qilingan. Shuningdek, virtual mulk nazariyasi o‘rganilib, virtual dunyoda yuzaga keladigan munosabatlarni tartibga
solish uchun mulk va intellektual mulk huqugqlari o‘rtasidagi munosabatlar ochib berilgan. Muallif o‘tkazilgan ilmiy
tadqiqotlar asosida intellektual mulk me’yorlaridan foydalanib, virtual dunyoga kirish uchun kompyuter kodlarini
yaratish sohasidagi munosabatlarni tartibga solish zarurligi to‘grisidagi taklifni ilgari suradi, chunki bu jarayonda
inson ijod qiladi va virtual dunyo obyektlariga egalik munosabatlarida mulk huquqi normalaridan foydalanish -
domen nomlari, URL manzillari (yagona resurs lokatorlari), veb-saytlar, elektron pochta hisoblari, kripto aktivlar,
onlayn multiplayer o'yinlarida obyektlar (artifaktlar va qo‘shimchalar) ko‘rinishida namoyon bo‘ladi. Muallif
O'zbekiston Respublikasining amaldagi Fuqarolik kodeksini virtual olam obyektlariga nisbatan mulk huquqini
tasdiqlovchi virtual mulk toifasi bilan to‘ldirish zarurligi to‘g‘risida taklif ishlab chigmoqda. Muallif huqugshunos
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olimlarning virtual mulk maqomi haqidagi nazariy fikrlarini o‘rganib, virtual makondagi munosabatlar intellektual
mulk va mulkiy huquqlar bilan tartibga solinishi lozimligi, ikkala institut ham raqobatlashmasligi hamda bir-birini
istisno qilmasligi kerakligi, aksincha, virtual makondagi munosabatlar mohiyatidan kelib chiqib tartibga solish
lozim, degan xulosaga keladi.

Kalit so‘zlar: virtual mulk, real dunyo, virtual dunyo, mulk huquqi, xususiy huqugq, intellektual mulk, virtual mulk
obyektlari, kripto aktivlar, kompyuter kodi.

SOME PROBLEMS OF DETERMINING THE CIVIL STATUS OF THE VIRTUAL WORLD AND ITS
OBJECTS

Egamberdiev Eduard Khajibaevich,

Doctor of Philosophy (PhD) in Law,

Senior Lecturer at the Department of Civil Law
Tashkent State University of Law

Abstract. The article analyzes the problems of determining the legal status of the virtual world and objects in
it, examines the theory of virtual property and gives the relationship between property and intellectual property
rights to regulate relations arising in the virtual world. The author, on the basis of the analysis carried out, puts
forward a proposal on the need to regulate relations in the field of creating computer codes to gain access to the
virtual world using intellectual property norms, since the creative work of a person is involved, and to use the norms
of property rights in relations of ownership of objects of the virtual world - domain names, URLs (uniform resource
locators), websites, email accounts, crypto assets, items (artifacts and enhancements) in online multiplayer games.
The author is developing a proposal on the need to supplement the current Civil Code of the Republic of Uzbekistan
with a category of virtual property, which certifies the owner’s right in relation to the objects of the virtual world. The
author studies the theoretical statements of legal scholars regarding the status of virtual property, and comes to the
conclusion that relations in the virtual space should be regulated by the norms of intellectual property and property
law, while both institutions should not compete and mutually exclude each other, but, on the contrary, regulate in
virtual space relationships based on their essence.

Keywords: virtual property, real world, virtual world, property law, private law, intellectual property, virtual
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property objects, crypto assets, computer code.

BBeaenue

C BO3HMKHOBEHHEM H OYpPHBIM pPa3BUTHUEM
MHOOPMAIMOHHBIX TEXHOJIOTHUH COBpPEMEHHBIN
MUp pa3fle/Iucs Ha JBa: peaJbHbId U
BUPTYa/JIbHBIH MUPHI. [I0 60JIbIIENH YaCTH Cylie-
CTBYIOIIME HbIHE MPABOMNOPSAKU PETYJIUPYIOT
MMEHHO OTHOLIEeHUSs], BO3HUKAIOIME B peajbHOM
MUPE, U 0OTYACTH MOTYT OBITh IPUMEHEHbI K OTHO-
IIeHWsIM B BUPTYaJbHOM MPOCTPAHCTBE.

He cekpeT, 4TO HbIHellHee 4YacTHOE MpPaBoO
OGepeT CBOM Hayaja OT PUMCKOI'0 YacCTHOTO Ipa-
Ba, I'Jle ¥ BOSHUKJMU OCHOBHbIE YACTHOIPABOBbIE
WHCTUTYThbI, KyJla OTHOCATCS Takue IJIaBHble U
OCHOBOIIOJIararole UHCTUTYThI, KaK JIM1a, Belll-
HOe MpaBo, 00513aTe/IbCTBEHHOE TPaBO (MHCTUTY-
IIMOHHasA cucTeMa). Bce ocTasbHble UHCTUTYTHI
YaCcTHOTO MpaBa (K mpuMepy, NpaBo COGCTBEHHO-
CTH, HaCJIe[ICTBEHHOE ITPaB0) BBITEKAIOT U3 yKa-
3aHHBIX BbllIe TPeX UHCTUTYTOB.

Co BpeMeH BO3HUKHOBEHHSI pUMCKOTO YaCTHO-
ro NpaBa MHCTUTYThI YACTHOIO [1paBa NpeTepIean
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cepbe3Hble H3MEHEHHS, 0JJHAKO OCHOBbI YaCTHOTO
npaBa (yka3aHHble TPU UHCTUTYTA) OCTATHUCh He-
M3MEHHBIMH U JIUILb AOMNOJHSIUCE HOBBIMU $Op-
MaMM: pa3BUTHE IOPUANYECKUX JIUL B CpeJHHE
BeKa B CBSI3U C PACLIMpPEHHEM TOPTOBJIH, MOSIBJIE-
HUe HOBBIX BH/IOB ZIOTOBOPOB, pa3BUTHE OAHKOB
Y NOSIBJIEHHE HOBBIX BH/IOB YCJIYT, OKa3bIBaeMble
MU, AUCTAaHLMOHHbIE OTHOLIEHUS U Jpyrue. Pa3-
BUTHE K€ TEXHOJIOTUH U MOsIBJIEeHHUE BUPTYaJbHO-
ro NPOCTPAHCTBA, TPOTHUBOIOJIO)KHOTO PeAIbHOMY
MUpY, TpeOyeT CerofiHsi pelluTb BaKHbIE BOIMPO-
Cbl, CBSI3aHHbIE C PETYJMPOBAHUEM YaCTHONPABO-
BbIX OTHOIIEHUH B JAaHHOM IpocTpaHcTBe. Bo3Hu-
KaeT BOMPOC: MOXKEM JIK MbI UCII0JIb30BATh 00II1e
MHCTPYMEHTbBI YACTHOTO IPaBa B OTHOLIEHUH BUP-
TyajsbHOro mupa? Ecau o6paTUTh BHHMaHHE Ha
HCTOPHIO Pa3BUTHS U CTAHOBJIEHHS YACTHOTO Mpa-
Ba, TO MOKHO CKa3aThb, YTO BHOBb CO3/1aBaeMbI€ OT-
HOILIeHUSI B JaHHOU cdepe Bcerga HaXOAUIU CBOE
MeCTO B CUCTeMe YaCTHOMPABOBBIX HOPM (CHOBA Te
caMble TPU UHCTUTYTA).
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Ha Ha1u B3rJ1511 YacCTHONpaBOBble OTHOILEHH,
BO3HUKalOLIMe B BUPTYaJbHOM MUPE, CTOUT PEry-
JIUPOBATh MMEHHO OOLMMH NpaBUJaMHU YacTHO-
ro npasa Y JIMUIb JOMNOJHUTb COOTBETCTBYIOILHE
MHCTUTYTbl HEO6X0JUMbIM HAabOPOM HOBBIX HH-
CTPYMEHTOB.

WMy1iecTBeHHbIE UHTEPEChl B BUPTYaJbHbIX
MHUpax NepeTeKalT B peasbHbl MUD, @ aKTUBBI,
HaKOIlJIEHHble B 9TOM MHUpe, UMeIOT LleHHOCTb B
peanbHOM. Cyzie6Hble Jiesla O BJIaJIeHUH pas/iny-
HbIMU BUPTYaJIbHbIMU aKTUBaMU y>Ke He SBJISI-
I0TCS PeIKOCTBIO JJ151 Pa3BUTHIX CTPaH, U KaXJbli
JleHb ThICS4YM eJUHUL] BUPTYaJbHOU COGCTBEHHO-
CTHU IlepeJlaloTcs B pea/ibHbIA MUDP 3a peasibHble
JleHbIH.

OCHOBHOW 11eJIbI0 JAHHOTO HCCIeJJOBaHUS SIB-
JisleTcsl U3y4YeHUe BOINPOCOB OllpejesieHUsl mpa-
BOBOTO CTaTyca BHUPTYaJbHOI'O MPOCTPAHCTBA,
HOBBIX MO/IX0/IOB K KJIacCUUKALIUKU 0O'bEKTOB B
YaCcTHOM IIpaBe, IPakJAaHCKO-IIpaBOBOro CcTaTyca
00beKTOB B BUPTYaJIbHOM MHUpe U BO3MOXXHOCTb
IpMMeHEHUs] B UX OTHOLIEHUU OOLIUX UHCTUTY-
TOB 4aCTHOTO NpaBa.

B Pecnyb6iuke Y3b6ekucraH o6LieTeopeTu-
YeCKUMU NMPoO6JIeEMaMU UHTEJJIEKTYaJbHON CO6-
CTBEHHOCTH 3aHUMaJIUChb TaKue ydyeHble-paBo-
Bebl, kak 0. OkrwuoB [1; 2], H.®. UmomoB [3; 4],
o0l1re BONPOCHI OTHOLIEHWH, BbITEKAIOLIMX U3
00513aTeJIbCTB, B TOM YHCJle 3aLMThI IpaB NOTpe-
6utesieli, ucciegosanuch /.M. KapaxomxaeBoi
[5; 6], JI.M. Bypxanosoii [7], B.P. TonungrueBbim
[8; 9], ’K.W. BabaeBriM [10]. CnenuasbHbIMU Te-
MaTUYEeCKMMU BolpocaMu B chepe nHbOpMaALU-
OHHBIX TEXHOJIOTUH, LUPPOBLIX NPaB, KOMIbIO-
TepHbIX NporpaMM 3aHuMasica K.M. MexMoHOB
[11-13].

B ctpanax CHI Bompochkl BUpTyaJbHOU CO6-
cTBeHHOCTH HcciaenoBasucb H.H. Tenemunon
[14], xoTopast MOAPOGHO OMUCHIBAET BUPTYasb-
HOe MPOCTPAHCTBO C NO3ULMHU NpaBa, B.B. Kacbs-
HOBBIM [15], paccmaTpuBarolero npo6jeMbl UH-
TepHeTa C MO3ULUU COLUOJIOTHUH.

CneuyasnbHble BOIPOChI KUOEPIPOCTPAHCTBA,
BUPTYaJIbHOW COOGCTBEHHOCTH, MeCTa UHTeJJIEK-
TyaJIbHOH COOGCTBEHHOCTH B BUPTYaJlbHOM MHpe
UCC/eloBaJMCh TaKUMHM yuyeHbIMH, Kak Darrel
Menthe [16], Bradford Smith, Susan O. Mann [17],
Richard Posner [18], Joshua Fairfield [19], Caroline
Bradley, Michael Froomkin [20], Patricia Bellia
[21], Richard Epstein [22], R. Anthony Reese [23].

Marepuajibl 1 METO/bI

B xojze ucciae0oBaHUS MCIOJb30BaHbl Hayd-
HO-TeopeTHYeCcKue B3IJIsi[bl yueHbIX-IpaBOBe-
noB Pecniy6yinku Y36eKHUCTaH, OJIMMKHETO U 1a/Ib-
Hero 3apy6exbs 10 BOIIPOCaM olpesiesieHus npa-
BOBOTO CTaTyCa BHUPTYaJbHOI'0 MNPOCTPAHCTBA,
YaCTHOIIPAaBOBOr'0 CTaTyca OOGBHEKTOB B KUOep-
IPOCTPAHCTBe, UX KjaaccUPUKALlMU Ha OCHOBE,
WMeIolleNcss CUCTEMbI BUJIOB BelleM.

[Ipy npoBeieHUU HCCAe[0BaHUS ObLIM HC-
[0JIb30BaHbl CHUCTEMHO-CTPYKTYpPHBIH, CpaBHU-
TeJIbHO-NIPaBoOBOM, GOpMabHO-JI0rHYecKUi (aHa-
JIU3, CUHTEe3, JeAyKUUs U UHJYKLUA) MeTO/bI.

PesyibTaThl HCC/IeJ0BaHUA

J1s omnpeseseHUs1 NpaBOBOro cTaTyca BUP-
TYyaJIbHOT'O NIPOCTPAHCTBA U OTHOLIEHUH, BO3HHU-
KaILIMX B HeM, 11eJ1ec006pa3Ho CHaya/la NOHSTh,
YTO U3 cebs NpeJCTaBJjseT JaHHOe MPOCTpaH-
CTBO.

BupTyasibHOe NpPOCTPAaHCTBO He CYILEeCTBY-
eT caMo 1o cebe, Tak Kak 6€3 COOTBETCTBYIOLIUX
TEXHUYECKUX CpeJCTB (KOMIIbIOTEpHasl, 3JeK-
TPOHHAs CETh) HET U KUGEePIPOCTPAHCTBA. 3/1eCh
vHbOopMalUs BbIpaXKaeTcsl 0COObIM SI3bIKOM MpPO-
rpaMMUPOBaHUs U IpeJiCTaBJseTCs B BUZe HAabo-
pOB HyJel u efuHUL, (6UT), TO €CTh Mbl TOBOPUM
0 UPPOBBIX TeXHOJIOTUAX (KOJax), C OMOIIbIO
KOTOPBIX MbI U II0NIaJlaeM B BUPTyaJIbHbIA MUP.

HekoTopble npaBomnopsiiki COBpPEMEHHOCTH
JlaKe AT JerajbHoe TOJIKOBaHHE IOHSITUIO
BUPTyaJibHOTO Mupa. [I[puMepoM ckazaHHOMY MO-
XKeT ObITh omnpefiesieHre BepxoBHoro cyna CIIA
BUPTYaJIbHOTO NPOCTPAHCTBA KaK YHUKAJIbHOTO
HOCHUTeJIsl, U3BECTHOI'O0 €ero I0Jb30BaTessIM Kak
KUOEepIpoCTPaHCTBO, KOTOPBbIA He HaXOAUTCS
Ha oOIpeJe/leHHON TeppUTOPUH, HO JOCTyINeH
KaXkJloMy B JIlI060M Touke Mupa yepe3 UHTepHET
[16].

H.H. TenewmnHa cpaBHUBaeT BUPTyaJbHOE
IPOCTPAHCTBO C UH(POPMALMOHHBIM IpPOCTpaH-
CTBOM U NPHUXOJUT K BbIBOJY, YTO BTOpPOE MOHS-
THe 3HaYUTeJbHO IIHPe, TaK KaK, HapsZy C OTHO-
IIeHHUSIMU, BOSHUKAIOIUMHU 10 IOBOAY UCI0Jb30-
BaHUSl KOMIBIOTEPHBIX U JPYTUX 3JIEKTPOHHBIX
ceTel, OHO BKJIIOYAeT TaKXkKe U Jpyrue OTHOILe-
HU$, HanpuMep Mo noBoJy (GopMUpPOBaHUA U
GYHKIIMOHUPOBAHUS apXHUBOB, O6UOJIUOTEK, 6a3 U
6aHKOB JaHHbIX [14].

B pycckoM si3bIKe CJIOBO «BUPTYaJbHOE» UMe-
eT 4eTblpe 3HAueHHUs: B XKUTEWCKOM CMbIC]e —
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IPOTHUBOIOJIO}KHOE PeajbHOMY, UJIJIH03Us], YTO-TO
HEBO3MOXXHOE WJIU BooOpakaeMoe; B ¢usocod-
CKOM CMBbICJIE — BO3MOXKHO€, HO He QaKTH4YecKoe
ObITHE; C TOYKU 3peHUsT UHPOPMATUKHU — COXpa-
HeHHOe B IIMPpoBoil dopMe Kak MpPOrpaMMHOE
obecneyeHue, 6a3a JJaHHbIX, TUIEPTEKCT U T. [1.;
TO, YTO TEHEpUpPYeTCs KoMnbroTepoM [15].

To ecTh BUpTya/ibHOE NPOCTPAHCTBO HE MO-
’KeT CyliecTBOBaTb caMo no cebe. /lisg Hayasa
HeoOXOJMMO CO3/l1aTh MaTepPUAJIbHbIA OOBEKT
(koMIbIOTEpP) U NPU €ro HCHOJIb30BAHUU YKe
BXOJIUTb B BUPTYa/IbHOE IPOCTPAHCTBO, 0ObIYHO
¢ ucnosab3oBaHueM cetu UHTepHer. Tak, BUpTYy-
aJIbHOe NMPOCTPaHCTBO reHePUPYETCs C TOMOILbIO
00beKTa MaTepuaJbHOI'0 MUPA, ABJSIOLIErocs U
00'bEKTOM YaCTHOTO MpaBa (MHCTUTYT BEIHOTO
npaga).

Ec/iu McXoauTh U3 KOHLENLWU pacnpocTpa-
HEeHUsI MHCTUTYTOB YaCTHOr'O IpaBa Ha TEXHOJIO-
T'UH, C TOMOLbI0 KOTOPBIX CO3/aeTCsl BUPTyaJslb-
HOe POCTPAHCTBO, TO MbI JOJI)KHBI PELIUTh IPO-
6/1eMy HCII0JIb30BAHUS KOHKPETHOI'O0 MHCTUTYTA
YaCTHOTO NpaBa B OTHOLIEHHUSX, BOSHUKAIIIUX B
paMKax BUPTYaJbHOI'O INPOCTPAHCTBA.

BoJsibllasi 4acTb KOMIIBIOTEPHOT0 KOJla HaXo-
JUTCS BCETO B OJJTHOM IlIare OT YHUCTOM HUJEeU. ITO
HEKOHKYPEHTOCIIOCOOHBIN pecypc, TO eCTb MC-
[10/1b30BaHHeE KOJla OJAHUM YeJIOBEKOM He JIMILIaeT
Jpyroro 4yejioBeKka BO3MOXXHOCTH MCII0JIb30BaTh
ero. Takoll KoJ 3allyileH 3aKOHOM 00 HHTeJI-
JIEKTyaJIbHOU co6cTBeHHOCTH [17]. UHTe/IeKTy-
ajJibHasi COOGCTBEHHOCTb 3allUlllaeT TBOPYECKUH
HMHTepec K HEKOHKYPEeHTHBIM pecypcaM. Eciin 6b1
UHTeJJIEKTYaJIbHOM COGCTBEHHOCTH He Cylle-
CTBOBAJIO, CO3/,aTe/IM He CMOIJIM 6bl BO3MECTUTh
3aTpaThbl Ha co3/laHue 00beKkToB [18].

Ho ecTb u fpyroit BUj, Koja, KOTOPBIX pejKo
006CyX/JjaeTcs B TEXHUYECKOW WM IOPUAUYECKON
auTtepartype. JlaHHbIN KO/, 60JIbIIIE TOX0X HA 3EM-
JII0 WM [BWXKMMOE HMYILIeCTBO, YeM Ha HJEeH.
OH npoHu3biBaeT NHTepHET U BKJIOYAET B cebs
MHOI'Me U3 HauboJiee BaXKHbIX OHJIAWH-PeCcypCoB.
YacTo TakoH KO/ COCTaBJISIET CTPYKTYpPHBIE KOM-
NOHeHTHI camoro UHTepHeTa. /loMeHHbIe UMEHa,
URL-agpeca (uniform resource locators), Be6-caii-
Thl, y4YeTHble 3allUCU 3JIEKTPOHHOH MOYTHI,
KPUINITOAKTHUBBI, IpeIMeThI (apTedaKThl U yay4d-
lIeHHs1) B MHOTOI10J1b30BaTeJbCKUX UHTepHeT-U-
rpax - BCe 3TO IPUMepbl BTOPOTo THNa kojaa. OHu
conepHuyawT. Eciu onuH yesnoBek BaajeeT UMU
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Y KOHTPOJIMPYET X, pyrue He UMEIT JOCTyNa K
HeMy. B oT/inuue oT nporpaMMHOro obecredyeHus
Ha HalleM KOMIbIOTepe OHM He HCYe3alT NpHU
BbIKJIDUEHWU KOMIIbIOTEPA, ¥ TAKOH KO/, Ha3blBa-
eTCsl «BUPTYaJbHOW COOCTBEHHOCTbHIO».

OpHako ecThb mpobGjema. B 1esnom MHorue
NpPaBONOPSAJKH NPOAOJKAIOT YIPABAATb BUPTY-
aJIbHON COOCTBEHHOCTBIO C IIOMOIIbIO 3aKOHA 00
MHTEJJIEKTyaJbHOW COOGCTBEHHOCTH. Jlaxke Tawm,
rae 6bLJIO OlNpe/ie/leHHOe NMpPU3HaHUEe TOro, YTO
BUPTYya/ibHAasi COOGCTBEHHOCTb KaKHUM-TO 00pa-
30M «OTJIMYAETCSA», He ObIJI0 PeJJI0KEHO YETKON
bopMy/IMPOBKU 3TOr0 pas3jnyus. B pesysbrare
Jlep>KaTesu NpaB UHTeJJIEKTyaJbHOH COOGCTBEH-
HOCTU CHUCTEMATHYeCKH YCTPaHST BO3HHUKAIO-
1Me [paBa Ha BUPTYaJbHYI0 COOCTBEHHOCTD, UC-
110J1b3y$1 ,OrOBOPHI, Ha3blBaeMble JULeH3UOHHbI-
MU COTJIAaLIeHUSIMH C KOHEYHBIM I10/1b30BaTe/eM
[19, c. 1050]. HecMoTps Ha Ha/JM4yue MOJ0OHbBIX
COTJIAallleHUN, HEeT YeTKOW 3allluThl MpaB co6-
CTBEHHOCTH B BUPTyaJibHOM Mupe. To ecTb 06.1a-
JlaTesb KOJia MOXeT OrpaHUYUBATh HCII0JIb30Ba-
HUe 06'beKTa B BUPTYaJbHOM MHUPE CO CTOPOHBI
noJib30BaTeJs.

O611ee mpaBo COGCTBEHHOCTU paboTaeT AJs
obecrnedyeHHs] NPAaBUJbHOIO HCIIOJIb30BaHUS pe-
cypcoB. Eciu He 6yaeT paspaboTaHa o61ias Te-
Opusl BUPTYa/JbHOW COOCTBEHHOCTH, TO OTHOILE-
HUS B yKa3aHHOU chepe He Oy Iy T yperyIupoBaHbl
Ha [J0/>KHOM yPOBHE, I03TOMY TaK Ba)KHO, YTOObI
y Hac 6bl1a TeopUs BUPTyaJbHOU COBCTBEHHO-
ctd. HanpuMep, k/r04eBbIM LIaroM B Pa3sBUTHUHU
WHTepHeTa cTaso NpUHATHE peXuMa COOCTBEH-
HocTH B dopMe MexAyHapoJHOW KOpropaunuu
Mo NPHUCBOEHHUI0 UMeH U HoMepoB (International
Corporation for Assigned Names and Numbers -
ICANN), opraHusanuu, KoTopas JeUCTByeT Kak
CUCTeMa perucTpanud HHTepHeT-aJpecoB.

Teopusi BUPTYya/IbHOM COGCTBEHHOCTU UMEET
pelarliee 3HaueHue AJs obecrnedyeHus: adpdek-
TUBHOTO MCIO0JIb30BaHHUSI UHTEPHET-PECYPCOB,
CHIPKeHMS1 3aTpaT Ha MOUCK U NeperoBopkl, KO-
TOpble B IPOTUBHOM CJlyyae NPensiTCTBOBAIU Obl
MepeTOKY LIEHHBIX PECYPCOB K BbICOKO3bPEKTHUB-
HOMY HCII0JIb30BaHUIO.

Teopusi BUPpTya/IbHOW COGCTBEHHOCTH TaKXKe
BakHa Jiid 6yayuiero MuTtepHeta. Eciu mbl 3a-
IIUTUM BUPTYaJIbHYI0 COGCTBEHHOCTb, MHTEpHET
MOXEeT CTaTb TPeXMepHOW IJI06aJbHOU BUPTY-
a/lbHOU cpefol. BOo3MOKHOCTH MeJULUHCKOTO,
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KOMMEepYeCKOoro, COLMaJIbHOT0, BOEHHOI'0, XyJ0-
’KeCTBEHHOI'0 W KYJIbTYPHOI'O pa3BUTHS, NpeJ-
JlaraeMble TaKOW BUPTYaJIbHOW CpeJloH, TOJIbKO
HavyaJlu usy4yarbcst. TakuM 06pa3oM, Mbl JJOJIKHbI
3a60THUTHCH O 3alUTE BUPTYaJIbHOU COGCTBEHHO-
CTH He TOJIbKO IIOTOMY, YTO PBIHKH YKe O4YeHb ee
LIeHST, HO IOTOMY, YTO Mbl BCe 6y/ieM LIeHUTb ero
6oJibllle U3-3a NOTEHLMAJIa, KOTOPBIM OH NpeJJa-
raet JJisi pa3BUTUA obuiecTBa. HakoHel, Teopus
BUPTya/IbHOM COGCTBEHHOCTH BaXkKHa [JJisl IOJ-
Jlep>KaHus paBHOBeCHsI 3aKOHa 10 Mepe ero ajal-
TallMyd K HOBBIM KOHTeKcTaM [20].

BupTya/sibHasi cOGCTBEHHOCTb — 3TO KOHKY-
PEHTHBI, IOCTOSIHHbINA U B3aUMOCBSI3aHHbIN KO/,
KOTOPbI MMUTUPYET XapaKTepPUCTUKU peasibHO-
ro Mmupa. BupTtyasbHasi cOGCTBEHHOCTb pasjesisi-
eT TP I0pUAUYECKU 3HAYMMbIX XapaKTePUCTUKHU
C UMYILleCTBOM PeajibHOI'0 MUpa: COIIePHUYECTBO,
HAaCTOWYMUBOCTb U B3aUMOCBA3aHHOCTb. OCHOBBI-
BasCb Ha 3THUX OOLIMX XapaKTepPUCTHUKAX, BUPTY-
aJibHasi COGCTBEHHOCTD Jl0JKHA paccMaTpUBaTh-
sl KaK peasibHasi COGCTBEHHOCTb B COOTBETCTBUU
€ 3aKoHOM. boJsibiast yacTh KoZia npeiHa3HaYeHa
JLJIs1 UCTIOJIb30BAaHUS UCKJIIOYUTEIBHO B KayecTBe
HEeKOHKYpeHTocrocobHoro pecypca. Hcnosb3o-
BaHHUe KO/la OJHUM YeJIOBEKOM He MellaeT Apyro-
My HCI0JIb30BaTh ero. OTCYyTCTBUE KOHKYPEHLIUU
[I03BOJISIET CO3/laBaTb U pacCIpOCTPaHATb MHO-
»KeCTBO COBEPLIEHHBIX KOIUN NPAaKTUYECKU C HY-
JIeBbIMU 3aTpaTaMu. OTCyTCTBHe KOHKYpeHLUMU
KoJla - 3TOo HOBMHKA WHTepHeTa, koTOpast 60Jib-
1lie BCEro 3axBaTHJ/ia BOOOpakeHHe IOPUAUIECKUX
Y 06LIeCTBEHHBIX KPYToB B popMe cy/1eOHbIX UC-
KOB IPOTUB 3arpy34MKOB MY3bIKU U (QUIBMOB,
IpOU3BOJUTENeN NPOrpaMMHOro obecrnedyeHUst
JUis o6MeHa daitiamu [24].

06 beKThI U MecTa B GU3UYECKOM MUPE MOCTO-
sIHHBbL. HanpuMep, cTaTy10 MOXKHO BblJIENIUTD TOJIb-
KO oJivH pas. [locsie aTOro oHa ocTaeTcsl Ha ropoJ-
CKOH mJIo1aau cCOTHHU JieT. TOYHO TaK e KoJi 4acTo
JleJlaeTcsl TIOCTOSIHHBIM, TO €CTb OH He Hcye3aeT
1ocjie KaXkJ0ro UCMOJIb30BaHUsI U He 3allyCcKaeT-
cfl Ha OJJHOM KoMIbloTepe. Hanpumep, K yueTHOU
3alMCH 3JIEKTPOHHOW MOYTbI MOXXHO IOJIYYHUTb
JIOCTYIl C HOYTOYKa, NEePCOHAJIbHOIO KOMIIbIOTe-
pa wiau MobusnbHoro Tesedona. Korga Baajesner
Y4€THOU 3aMUCH 3JIEKTPOHHOU MOYThI BBIKJIIOYAET
CBOM HOYTOYK, UH(}OpMAaIKs B 3TON y4eTHOH 3aMu-
CU He IlepecTaeT cyllecTBOBaTh. OHa coxpaHseTcs
Ha cepBepe ee UHTepPHET-NpoBaijepa.

O6bexkTbl B peaJlbHOM MHUpe TaKKe ecTe-
CTBEHHO B3aMMOCBA3aHbl. /[Ba YeJ0BeKa B OZJHOU
KOMHaTe BOCIPUHUMAIOT OJJHU U Te e NpejMe-
Tbl. O6'beKThl B peajbHOM MHpe MOIYT BJUATH
JApyr Ha Apyra no 3akoHaM ¢usukd. ToyHO Tak
»Ke KOJi MOKHO CZieJIaTh B3aUMOCBSI3aHHBIM, TakK,
YTO OJIUH YeJIOBEK MOXKeT ero KOHTPOJIUPOBATh,
a Jpyrue MOIYT ero MCHO0JIb30BaTb. 3HauyeHUe
URL-azppeca niau apeca 3/1eKTPOHHOU MOYTHI He
TOJIBKO B TOM, YTO BJIajiesiel] MOKeT UX KOHTpPO-
JINPOBAaTh; LIEHHOCTb B TOM, YTO JpYyrue JIIOLU
MOTYT MOJAKJIOUYUTHLCS K HEMY U HCI0JIb30BaTh
ero. OHU MOryT He UMeTb BO3MOXHOCTH YIpaB-
JIAThb UM 6e3 pa3pelleHust BJajesblia, HO, KaK U
B CJlyyae C HeJIBUXKHMOCTbIO B pealbHOM MUDe, C
IpurJjalleHueM BJajiesblia OHU MOTYT B3aWMO-
JIeMICTBOBATh C HeWH.

AHau3 pe3y/IbTaTOB UCC/IeOBAHUSA

K HacTosilieMy BpeMeHU Mbl yOeaUINCh, YTO
MHOT'He BaKHble OHJIaWH-pecypchbl He UMET HU-
yero 0O6Ilero ¢ UHTeJJIEKTyaJbHOW COOGCTBEHHO-
cThto. C Ipyroi CTOPOHBI, 3TH PECYPChI ObLIN pas-
paboTaHbl, YTOOBI UMETH PUAUYECKU 3HAUUMbIE
XapaKTepPUCTUKU HEeABWXKUMOIO W JBUXKHUMOIO
HMYIecTBa. JTO JieJlaeT obliee MpaBo COGCTBEH-
HOCTU O4YEBUJHBIM BO3MOXHbIM HCTOYHHUKOM
npasa J4Jis 3TUX pecypcoB. Kputuyeckuit Bonpoc
3aKJII0YaeTCsl B TOM, MOXeT JIU 3aKOH COOCTBEH-
HOCTU BHECTHU YTO-HUOYZb IOJIE3HOE B peryJiu-
poBaHHe HeMaTepHUabHbIX aKTHBOB, TaKUX KakK
BUpPTyaJibHasi COOGCTBEHHOCTD.

Teopusi cO6CTBEHHOCTH U3YyYaeT, KaK CJeAyeT
MCII0/1b30BaTh OrpaHUYeHHble pecypcbl. OfHa-
KO He 04eBU/JHO, UTO pecypcbl UHTepHeTa orpa-
HUYeHbl. KubepnpocTpaHCTBO 6ECKOHEYHO WJIU
NpaKkTU4ecKu 6eckoHe4yHo. /Ity MOryT co34aTh
aasi cebst Gosibllie MecTa. [lOCKOJIbKY HWHTeEp-
HeT-pecypchbl He KaKyTCsl CKYJHbIMH, TEOPETUKHU
COOGCTBEHHOCTHU (B OTJIMYUE OT HCCJIeAoBaTes el
MHTEJ/JIEKTyaJbHOW COGCTBEHHOCTHU) Ha CEroj-
HSLIHUW JIeHb MaJlo YTO TOBOPST O Koje [21].
Ho pake TaM, rje MHOro MecTa, JIIOJW BCE PAaBHO
MOryT GJIOKHUPOBATh JIPyT APYyra, YTOObI OHU He
paboTasiu NpoAyKTUBHO. B3auMHoe Hck/IloyeHue
M3 HCII0JIb30BaHUsl peCcypcoB CO3JaeT TaKylo XKe
OCTpy!0 Mpob6JieMy, Kak U 00bIYHAsA UCTOPUS He-
XBaTKU PeCypcoB.

B KoOHTeKkcTe BUPTYaJbHOW COGCTBEHHOCTHU
COOTBETCTBYIOILEN NOJIE3HON eJUHULIEN fABJISIET-
cs caM koJ. [lockosbKy BUPTyaJibHasi COGCTBEH-
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HOCTb JlediCTByeT KaK eJJUHOe liesloe TOJIbKO Ha
yPOBHE KOJa, COOTBETCTBYIOLIMI MaKeT IpaB
COGCTBEHHOCTH TaKXe IMOsIBJSEeTCS Ha YpPOBHE
KoJia. JTO MpaBO UMeeT 3HauyeHue. I ero MoKHO
nposaTk. Hanpumep, eciv Bbl pojiaeTe ajpec B
WHTepHeTe, Bbl He NpojaeTe pU3UUECKUE KOM-
IbIOTEPbl, HA KOTOPbIX OH HaxoAuTcs. Ecau Bbl
nepejaeTe aZpec 3JeKTPOHHOU NOYTHI, Bbl He
nepejaeTe CBOW MEPCOHAJBbHBIM KOMIIBIOTED.
[IpaBUIBHBIN KOJ, — BOT YTO BaXKHO, HE3aBUCUMO
OT TOr0, Ha KaKOH cucTeMe U/ JIBUKHMOCTH OH
pa6oTaeT. MTak, Korga Mbl paccMaTpuBaeM BO-
IpOC O TOM, TJle pa3/ieJIUThb lpaBa COGCTBEHHO-
cTy B UHTepHeTe, Mbl COXpaHUM I0JIE3HbIE MTaKe-
ThI [1paB, NIpeJoCTaBJisisl paBa Ha BUPTYaJbHYIO
COGCTBEHHOCTb Ha ypoBHe Koza. [loaToMy npes-
JlaraeTcsi NpU3HaHUe IpaB COGCTBEHHOCTH Ha
ypPOBHe KoJa [Jisi BUPTyaJIbHOM COGCTBEHHOCTH.
W cooTBeTCTBEHHO BO3HUKAET BOINPOC: €CIU KOJ,
SIBJISIETCSl UMYILLECTBOM, TO eCTb BBICTYNAeT KakK
00beKT I'paXkJaHCKOTO MIPaBa, TO K KAKOMY BUZY
MMYIlecTBa OH OTHOCUTCS — JBMXKHMOMY WJIM He-
ABKUMOMY? HekoTopble yueHble CKJIOHSTCS K
TEOPUHU JBUKMMOI'0 UMYLECTBa NpaB COOGCTBEH-
HocTu B UHTepHeTe [21; 22].

Ec/i1 Mbl TOBOPUM 0 TOM, YTO JIMLY IPUHA/JIE-
KUT aKKayHT B IIporpaMMe Zoom, ¥ OHO OIJIa4yu-
BaeT eXeMeCsYHO Ollpe/ieJIeHHYI0 CyMMYy JleHer
3a ee UCI0JIb30BaHUe, TO JIMLO HaZesseTcs npa-
BOM, [I0 KOTOPOMY UMEHHO OHO MOKET I10J1b30-
BaTbCs JaHHbIM aKKayHTOM U NPUTIJIallaTh K cebe
B «KKOMHATYy» Ha COBeLlaHue Ollpe/ie/IeHHOe KOJIU-
4eCcTBO I10J1b30BaTeJIel IJid BeleHUs OHJIaliH-0e-
cezpl. [Ipy 9TOM aKKayHTOM B BUPTYaJbHOM MUDeE
BJIaJleeT MMEHHO 3TO JIML0, HE3aBUCHMO OT HH-
TeJJIEKTYaJIbHOU COGCTBEHHOCTH, 3a/10°KEHHOH B
6a30BbIN KO/,

[Ipy BO3HUKHOBEHHUHU CIlOpa IO MCHOJIb30Ba-
HUIO BUPTYyaJibHOW COBCTBEHHOCTHU Cy[ibl Pecry-
6/1MKM Y36eKHUCTaH 0TKa3asu 6bl B pacCMOTPEHUH
MCKa 0 BUPTYa/IbHON COGCTBEHHOCTHU TOJIBKO IIO-
TOMY, UTO He CylLleCTBYeT 3aKOHa, peryJiMpylole-
ro ero. /leja 0 npUMeHeHUU IpaBa COGCTBEHHO-
cTU K VIHTepHeTy cTaHOBATCA Bce 60Jiee YacThIM
siIBJIeHHEeM B cCOBpeMeHHOM Mupe [25]. YToO6bI pas-
peluThb 3TH JeJa, CyAbl JOKHbl UMEeTb YeTKoe
0060CHOBaHUE TOTO, YTO 3aKOH O COGCTBEHHOCTHU
O6yzeT fAesaTb B BUPTyaJlbHbIX IPOCTPAHCTBAX.
BoJsiee Toro, kak Mbl OGHAPYXKUJIH, NMPO6GJIEMBI
BUPTYyaJIbHON COGCTBEHHOCTH J0BOJIbLHO XOPOIIO
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pellalTcsl NpaBWJaMH, C KOTOPBIMU CyJbl yxKe
3HAKOMBI.

EcTb emie 60jiee BeCKUM apryMeHT B I0JIb3y
pelleHUs] BOIPOCOB paclpejesieHUsi UCIO0Jb30-
BaHUsl B UHTepHeTe co CChLIKOM Ha 06liee mnpa-
BO CO6CTBEHHOCTU. /loroBOp M COGCTBEHHOCTH
3BOJIIOLMOHUPOBAJIH, YTOOL! yPaBHOBECUTDb JIPYyT
Jpyra. 3akoH J0oroBopa I03BOJIsIeT CTOPOHaM
OCO3HaBaTb L€HHOCTb I1€PCOHAJN3UPOBAHHON
M0JIE3HOCTU B GopMe c/ie/I0K. 3aKOH COGCTBEHHO-
CTHU OTPaHUYUBAET 3TY CIOCOOHOCTH MOCTOJIBKY,
MOCKOJIbKY OH OJIOKMPYEeT BBICOKOIIEHHYI CO06-
CTBEHHOCTb [iJIsi MaJIOL,eHHOI'0 UCIO0JIb30BaHUsI.

Ecsiu roBOopyUTb 0 MpaBOBOW NPUPOJE BUPTY-
QJIbHOI'0 NPOCTPAHCTBA, TO HYKHO KOHCTATHPO-
BaTb, UYTO OTHOLUEHUS] B BUPTYaJbHOM IIPOCTPaH-
CTBe JI0JDKHBI PeTryJIMpOBaTbCs YaCTHbIM IPAaBOM,
HO BOINPOC — KAKUM MUMEHHO UHCTUTYTOM — OCTa-
eTCsl OTKPBITBIM. B 3TOM cMbIc/1e yMecTHO paccMo-
TpeTb BapUAHT peryJIMpoBaHus IOCPeACTBOM HUH-
CTUTYTa UHTEJLJIEKTYaJbHON COOCTBEHHOCTH UJIU
BelllHOro npaBa. To ecTb BUPTYa/IbHOE IPOCTpPaH-
CTBO, BO3HUKalOllee HA OCHOBaHUMU CIelhalbHO-
ro KOMIIbIOTEPHOT'0 KO/Ja, JOJIKHO OTHOCUTBCS K
YbeN-JIN60 COOCTBEHHOCTU — UHCTUTYTY BEL[HO-
ro npasa. A 0611eZJ0OCTyIIHbIE U MHOI'0II0JIb30Ba-
TeJIbCKHe KoZbl 6e3 KOHKYpPeHLMU [JOJ/LKHBI pe-
I'yJIMPOBATbCl WHCTUTYTOM HHTEJJIEKTyaJlbHON
cobcTBeHHOCTH. [Ipu 3TOM BCe TO, YTO CO3/aeTcs
Ha OCHOBAHMM YKa3aHHbIX KOJ0B (ollpesiesieHHbIe
BUPTYa/ibHble OOBEKThI), [JOKHO IMOJNaJaTh
1o/; peryJIMpoBaHUe BEIIHOr0 MpaBa (mpasa cob-
CTBEHHOCTH Ha BUPTYaJsIbHble Bellu).

KpoMme Toro, He06x0AMMO OTMETUTb POJIb UH-
TeJIJIEKTya/IbHOU COGCTBEHHOCTU B BUPTYaJbHOU
cobcTBeHHOCTU. OZ1HA Ype3BbIYAMHO BaKHAs OTO-
BOpKa: NpHU3HaHUe NpaB BUPTyaJbHON COOGCTBEH-
HOCTU He O3HayaeT YHUYTOXXeHWEe UHTEeJJIEKTY-
aJIbHOM CcO6CTBEHHOCTH. Brasiesel; BUPTyalbHOU
COOGCTBEHHOCTH He MMeeT IIpaBa ee KONHpOBATb.
Mbl MHCTUHKTHBHO Y JIOTUYECKU NOHUMAaeM, YTO
BJIaJleHUe Bellbl0 BCerja OTAeJIeHO OT BJIaZileHUs
WHTeJJIEKTYaJIbHOM COOGCTBEHHOCTbI), BCTPOEH-
HOH B Bell[b. [IpaBo COGCTBEHHOCTU Ha KHUTY He SIB-
JISIeTCsl UHTeJIJIEKTYaIbHOM COBCTBEHHOCTBIO Ha-
NMCAaHHOTO aBTOPOM poMaHa. [lokynartesb KHUTH
ByIafieeT GU3UUECKON KHUTOU, He 6oJiee Toro. [Ipa-
BO COGCTBEHHOCTH Ha KOMIAKT-JUCK He SIBJISIeTCS
HHTEeJJIEKTYaJIbHOM COGCTBEHHOCTbIO Ha MY3BIKY.
[TokynaTesib My3bIKU BJIai€€T 3TOW KONUEN My3bl-
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KU, He GoJiee TOro. TOYHO TakK ke NMpaBO COOCTBEH-
HOCTHU Ha BUPTYaJIbHYI0 COGCTBEHHOCTb He yrpo-
»KaeT MHTepecaM MHTeJJIEKTYaJIbHOM COOCTBEHHO-
CTH, IPUHAJJIEXKALUM CO3/iaTeJ/Il0 COOCTBEHHOCTH.
Biiasesnen BUpTyaibHOM COGCTBEHHOCTU 006J1aIaeT
TEMHU e IpaBaMM, UTO U BJlaJesiel, KHUTH.

Tak, UHTeJ/JIeKTya/bHasi COOGCTBEHHOCTb He
JIOJDKHA KOH(QJIMKTOBAaTb C BHUPTYaJbHOU CO6-
CTBEHHOCTbI0. PaKTUYECKU 3TU JBa HUHCTUTYTA,
€C/IM OHU XOpOolllo cHasaHCUPOBaHbI, GYAYT [0-
HOJIHATD APYT Apyra. B pasBUTbHIX NpaBonopsjkax
y>Ke HMEeITCsl yCIlellHble PeXXUMbl, YPaBHOBELIU-
Bawlllle yKa3aHHble UHTepechbl. JlOKTpUHA Iep-
BOM NPOJAXKH, HallpUMep, CBOAUT K MUHUMYMY
TpaH3aKLMOHHbIE U3JePKKU 3a CYeT BKJIIOYEHUs
CTOMMOCTH OYYLIMX IPOJAXK B CTOUMOCTb TOBapa
pH ero nepBoi npojaxe [23]. 3HAYUT, co37aTeNb
UHTEeJ/IJIEKTYaIbHON COGCTBEHHOCTH He OTCJIEXU-
BaeT JJIMHHYIO LIeN0YKY NMOTeHLHa/lbHbIX NOCIe-
JAyIOILMX npojax. TouHo Tak »ke BUpPTyasibHasi CO6-
CTBEHHOCTb IOBBICUT LI€HHOCTb UHTEJJIEKTYallb-
HOM cO6CTBEHHOCTU. Bo3bMeM K mpuMepy Be6-caii-
ThI: YEeTKHE NpaBa Ha Be6-calThl CIIOCOGCTBOBAIU
Ccepbe3HbIM KOMMepPYeCKMM MHBECTHULUSM B KOH-
TEHT JiJ1s1 BE6-CAlTOB. ITO IBHO MMPUHOCUT I0JIb3Y
co3garesisiM KoHTeHTa. COGCTBEHHOCTb B BUPTY-
aJIbHOM MHUpe HMeeT peaslbHYyI0 LIeHHOCTb B TOM
CMBICJIE, YTO CO3/aTeslb IPOrpaMMHOro obecrneye-
HUS, CO3JAI0ILEr0 BUPTYaJbHBIA MUP, JeXallUun
B OCHOBE BUPTYa/IbHOW COGCTBEHHOCTH, IOJYyYUT
npu6bbLIb. TakUM 06pa3oM, LIEeHHOCTh UHTEJJIEK-
TyaJIbHOM COGCTBEHHOCTH He IBJISIeTCS MOBOJOM
JlJIs1 OTKa3a OT NpaB BUPTya/IbHOM COGCTBEHHOCTH.

BbiBOAbI

Ha ocHOBaHMHM NpPOBeJEHHOTr0 UCCJIeL0BaHUA
66111 CHOPMYJIMPOBAHbBI HIXKEC/IEIYIOILUE BbIBO-
Jbl U TIpe/IJI0KEeHUS:

1. BupTyasbHOe MNpPOCTPAaHCTBO He Cylle-
CTBYeT caMo 110 cebe, OHO CO3/JaHO YeJIOBEKOM C
[IOMOILbI0 NpeMEeTOB MaTepUaJbHOI0 MHUpa, U
COOTBETCTBEHHO B OTHOLUEHUH U/Jiel Mbl UCII0JIb-
3yeM HOPMbI UHTeJ/IJIEKTyaJlbHOH COGCTBEHHOCTH
(koMOIbIOTEPHBIA KOJ), a [Jisi PeryJupoBaHUsA
OTHOULIEHUH MeXJy JIMLIaMH{ B CO3JJlaHHBIX BUPTY-
QJIbHBIX MUpax (Ujesi) ¥ BOSHUKAIIUX OTHOIIE-
HUSIX 110 I0BOJly BUPTYa/bHbIX 00'b€KTOB Bbl/IBU-
raeTcs npejJjioKeHle 0 peryJIMpoBaHUU UX HOP-
MaMU BeL[HOTro npaBa (ImpaBa COGCTBEHHOCTH).

2. Haubosiee pacrnpocTpaHeHHbIMH OOBEK-
TaMU B BUPTYaJIbHOM INPOCTPAHCTBE SIBJSIOTCSA

noMmeHHble UMeHa, URL-aapeca (uniform resource
locators), Be6-caliThl, y4eTHbIE 3K CH 3JIEKTPOH-
HOM MOYThI, KPUNITO aKTHBBI, NpeAMeThl (apTe-
dakTbl U yJayylleHUsl) B MHOTOIOJIb30BaTe/b-
ckux UHTepHeT-Urpax, KOTOpble BbICTYNAIOT KaK
Habop KOJ0B (6UT — HYJIM U eJJUHUIIbI), U UMEHHO
JlaHHbIe KO/Zibl COCTABJISIOT OCHOBY BUPTYaJbHbIX
00beKTOB. BrlZiBUraeTcs ujes co3faHUs TaKOro
MHCTUTYTa 4YaCTHOI'O NpaBa B 3aKOHO/aTe/IbCTBE
Pecny6sinku Y36eKkucTaH, Kak BUpTyaJibHas C00-
CTBEHHOCTb, U BHECEHHE COOTBETCTBYIOILUX U3-
MEHEHUU U A0NO0JHEeHUH B ['paXKjaHCKUN KOJEKC
Pecny6sinku Y36eKucTaH.

3. MHorue pa3BUTbIe IPABONOPALKHU BCE ellle
pery/upyrT OTHOLIEHUSI U3 BUPTYaJbHOHU CO6-
CTBEHHOCTH HOPMaMH{ 3aKOHOB 00 WMHTEJJIEKTY-
aJIbHOU COOCTBEHHOCTH, UTO ABJISETCA OILIUO0Y-
HbIM U NPUBOAUT K 60JIbIIOMY KOJMYECTBY CIO-
POB MeX/Jy I10/1b30BaTe/sIMU U pa3paboTYNKaMHU.
[ToaTomy Heob6xonumo AuddepeHIUPOBATH OT-
HOLIIEHUSI B KUOEpPNPOCTPAaHCTBe, XOTSA 06a UH-
CTUTYTAa U3 0611le}l TEOPUHX YaCTHOI'0 IpaBa sBJIs-
I0TCS1 MHCTUTYTaMM BeIlHOT'O IpaBa.

4. BupTyasibHOe NPOCTPAHCTBO GaKTHUUYECKU
He MMeeT I'DaHUI] U UCK/II0YaeT KaKyr-1160 KOH-
KYpPEHLMI0 B OTHOLIEHUHM ero MCIO0Jb30BaHUS, B
IPOTHUBOBEC, K IpUMepY, C 3eMeJIbHbIMHU Y4YacTKa-
MU (peasibHbIN MUP), KOTOPble OTPAHUYEHBI, YTO
Y CO3/1aeT OCHOBBI [IJIsl YCTAaHOBJIEHUS B OTHOILe-
HUM OTpaHHWYEHHBIX PeCcypcoB IpaBa COOGCTBEH-
HocTU. OfjHaKO B KUOEpHpOCTPAHCTBE HMMeeTCs
BO3MOXXHOCTb OJIOKUPOBaHUsl I0JIb30BaTesel
(orpaHuYeHHe JOCTYIA K UCNI0JIb30BAHUIO BUPTY-
QJIBHOTO 00'bEKTA), YTO yKe co3/laeT aTMocdepy
KOHKYpPEeHIIMM 10 I0BOJY BJIaJleHUs HeMaTepu-
QJIbHBIM 6J1aroM U TpebyeT yCTaHOBJIEHUS NpaBa
COOGCTBEHHOCTU HA/J| BUPTYAJbHBIM 06BEKTOM.

5. BHespeHue B 4acTHOe MpaBO WHCTUTYTa
BUPTYya/IbHOUM COGCTBEHHOCTU HUKOUM 06pa3oM He
ylleMJIsieT IPaBO UHTeJJIEKTya/IbHOM COGCTBEHHO-
CTH, TaK KaK BUPTYaJIbHbI COOCTBEHHUK BJaJleeT
KaKUM-TO KOHKPETHBIM BUPTYa/bHbIM 00'bEKTOM,
CO3/JaHHBIM Ha OCHOBaHUM TBOPYECKOH JlesTesb-
HOCTH JIMLA, B OTHOLIEHUH Yero U pacnpocTpaHs-
eTcsl UHTeJlJIeKTyaslbHasi co6cTBeHHOCTb. To ecTb
IpaBO BUPTYaJIbHOTO COOCTBEHHHWKA Ha BUPTY-
aJIbHbIM 0O'bEKT HUYEM He OTJIMYAeTCsl OT IpaBa
COOGCTBEHHOCTH Ha KHHUIY, @ WHTeJJIeKTyasbHas
COOGCTBEHHOCTb PAaCIpPOCTPaHSIETCS Ha JIULO, CO3-
JlaBlliee BUPTYaJbHbIA O0O'bEKT WU KHUTY.
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KORPORATSIYANI BOSHQARISHDA FIDUSIAR
MAJBURIYATLAR VA ULARNI O‘ZBEKISTONDA
QO‘LLASH IMKONIYATLARI

Ibrohimov Azimjon Abdumo‘min o‘gli,
Toshkent davlat yuridik universiteti
“Fugarolik huquqi” kafedrasi o‘qituvchisi,
e-mail: yurist_0990@mail.ru

Annotatsiya. Hozirda mamlakatimiz fuqarolik huquqini takomillashtirishga oid keng gamrovli islohotlar amalga
oshirilmoqda. Buni korporativ huquqiy munosabatlarga oid qoidalarda ham ko ‘rish mumkin. Jumladan, yuridik shaxs
faoliyatiga daxldor o‘zgarishlardan biri yuridik shaxs boshqaruvchilarining fidusiar majburiyatlariga oid. Korporativ
huquqda yuridik shaxsning boshqaruv organlarining fidusiar majburiyatlari markaziy masalalardan hisoblanadi.
Yuridik shaxsni to'g'ri va samarali boshqarish ko'p jihatdan boshqaruv organlarining fidusiar majburiyatlari qay
darajada tartibga solingani va ularga rioya etilishi bilan belgilanadi. Shuningdek, fidusiar majburiyatlarga rioya
etmaslik boshqaruv organlari uchun yuridik shaxs oldida yuzaga keladigan javobgarlik asosi sanaladi. Ingliz-
amerika korporativ huquqida korporatsiya direktorining fidusiar majburiyatlari umumiy tarzda: lozim darajadagi
g‘amxo’rlik (duty of due care), sodiqlik (duty of loyalty) hamda halollik (duty of good faith) majburiyatlaridan iborat
ekanligi ko'rsatiladi. Rossiya Federatsiyasi korporativ huquqida esa yuridik shaxs boshqaruv organlarining yuridik
shaxs manfaatlarini ko zlab, halol va oqilona ish yuritishi lozimligi belgilangan hamda ushbu fidusiar majburiyatlar
buzilishi ularning yuridik shaxs oldidagi javobgarligi asosi sifatida mustahkamlangan va sud amaliyoti hujjatlarida
ularning mazmuni aniqlashtirilgan. Mazkur ishda AQSH, Rossiya Federatsiyasi qonunchiligi hamda sud amaliyoti
asosida yuridik shaxs boshqaruv organlarining fidusiar majburiyatlari tahlil etiladi hamda ularni O‘zbekiston
Respublikasi korporativ huquqida qo‘llash va ushbu institutni takomillashtirish istigbollari muhokama qilinadi.

Kalit so‘zlar: fidusiar majburiyatlar, lozim darajada g‘amxo‘rlik majburiyati (duty of due care), sodiqlik
majburiyati (duty of loyalty), halollik majburiyati (duty of good faith), yuridik shaxs manfaatlari, halollik va oqilonalik.

®UYIIUAPHBIE OBA3AHHOCTH B YIIPABJIEHUM KOPIIOPAIIMENA U BO3MOXKHOCTH X
NNPUMEHEHHUA B Y3BEKUCTAHE

HN6poxumMoB ASUMKOH AGAYAYMUH YIJIH,
npenojaBaTesb Kadepbl «['pakgaHCKoe MpaBo»
TalKeHTCKOT0 rocyJapCTBEHHOI0 IOPUANYECKOT0 YHUBEPCUTETA

AHHOmMayus1. B Hacmoswee e6pems 8 Hawell cmpaHe npoeoodsimcs KOMNJAeKCHble pegopMbl Nno
COBEPUWEHCMBOBAHUK 2PANCOAHCKO20 Npasa. Imo makxice MOXCHO ysudems 8 npasuaax KopnopamusHozo npasa.
B wacmHocmu, odHa u3 pegpopm kacaemcs @pudyyuapHuix 06s3aHHOCMel MeHedxcepos wpuduieckozo auya. B
KOpnopamusHoM npase 00HUM U3 YEHMPAaJ/bHblX 80NPOCO8 58A50Mcsl PudyyuapHsle 06513aHHOCMU O0pP2aHO8
ynpasaeHus puduveckozo auya. Hadaexcawee u sgphekmusHoe ynpasieHue opuduyeckum AUYoM 80 MHO20M
onpede/isiemcsi CmeneHbio pe2yAupo8aHus U cobawdeHuss PudyyuapHsvix 0653ameabcms 0p2aHo8 ynpasaeHus
ropuduyeckozo suya. HecobawdeHnue ¢udyyuapHulx o06s3amenbcms makxce s6/45emcsi OCHO8AHUEM 04
omeemcmeeHHOCMU 0p2aHO8 ynpas/ieHusi neped HpUIU4ecKUM AUYOM. AH2/10-AMEepUKAHCKOe KOPpNopamugHoe
npaso a2aacum, ymo gudyyuapHsle 0613aHHOCMU dupekmopa Kopnopayuu cocmosim u3 06513aHHOCMU: NPosi8As1Mb
doscHyro 3a6omausocms (duty of due care), nosiabHocmy (duty of loyalty) u dobpocosecmuocms (duty of good
faith). K npumepy, kopnopamusHoe npaso Poccutickoli Pedepayuu npedycmampusaem, Ymo op2aHbl ynpasaeHus
ropuduyeckozo auya doaxcHel delicmeosams do6poCO8ECMHO U Pa3yMHO 8 UHMepecax Hpududeckozo auya, d
HapyweHuesmux pudyyuapHuix 06513ameabcme s18.15emcst OCHO8AHUEM UX 0MmeemcmaeHHoCcmu neped puduyeckum
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Auyom. B dannolii pabome ananusupyromes gpudyyuapHule 06513aHHOCMU 0P2AHO8 yNPpAasAeHUS I0pUIUHECKUX AUY HA
ocHoge 3akoHodamesibcmaa u cydebHoll npakmuku CLIA u Poccutickotl @edepayuu u obcyxcdaromest nepcnekmugol
NpUMEHeHUs1 U CO8epUeHCMB808aHUS IMuUX 00ws3aHHOCMel 8 KopnopamueHoM npase Pecnybauku Y36eKucmat.

Kawuesvle cnoea: udyyuapHvle 06513aHHOCMU, 0653aHHOCMb 0sabHOocmu (duty of loyalty), o6sa3aHHOCMb
dosicHoll 3abomausocmu (duty of due care), ob6s3aHHocmb dobpocosecmHu (duty of good faith), unmepecwi
10puduUYecKo2o AuYa, pasyMHocmsb U do6poco8eCmHOCMb.

FIDUCIARY DUTIES IN THE MANAGEMENT OF THE CORPORATION AND
THEIR APPLICATION IN UZBEKISTAN

Ibrokhimov Azimjon Abdumomin ogli,
The lecturer of Civil Law Department
of Tashkent State University of Law

Abstract. At present, comprehensive reforms are being implemented to improve civil law in our country. This
can also be seen in the rules of corporate law. In particular, one of the reforms is related to the fiduciary duties of
the managers of the legal entity. In corporate law, the fiduciary duties of the governing body of a legal entity are
one of central issues. Proper and effective management of a legal entity is largely determined by the extent to which
the fiduciary duties of the governing bodies are regulated and adhered to. Failure to comply with fiduciary duties
is also the basis for liability of the governing body to the legal entity. Anglo-American corporate law states that
the fiduciary duties of the managers of a corporation consist of duty of due care, duty of loyalty, and duty of good
faith. The corporate law of the Russian Federation provides that the governing bodies of a legal entity must act in
good faith and reasonably in the interests of the legal entity, and violation of these fiduciary duties is the basis of
their responsibility to the legal entity. This paper analyzes the fiduciary duties of the management bodies of legal
entities based on the legislation and judicial practice of the United States and the Russian Federation and discusses
the prospects for applying and improving these duties in the corporate law of the Republic of Uzbekistan.

Keywords: fiduciary duties, duty of loyalty, duty of due care, duty of good faith, interests of a legal entity,

rationality and good faith.

Kirish

Hozirda mamlakatimizda fuqarolik huqugqini
takomillashtirishga oid keng qamrovli islohotlar
amalga oshirilmoqda. Xususan, yangilanayotgan
ijtimoiy munosabatlarga mos qoidalar belgilash-
ni magsad qilib qo‘ygan O‘zbekiston Respub-
likasi Fuqarolik kodeksi loyihasida [1] muhim
o‘zgarishlar nazarda tutilmoqda. Buni korpora-
tiv huquqiy munosabatlarga oid qoidalarda ham
ko‘rish mumkin. Jumladan, Kodeks loyihasiga
muvofiqg, korporativ huquqiy munosabatlar o‘ziga
xo0s xususiyatlarga ega alohida fuqarolik huquqiy
munosabat ekanligi e’tirof etilgan, yuridik shaxs
mazmuni va turlariga oid yangiliklar nazarda
tutilgan. Yuridik shaxs faoliyatiga daxldor o‘zga-
rishlardan yana biri yuridik shaxs boshqaruv-
chilarining fidusiar majburiyatlariga oid bo‘lib,
quyida uning mohiyati va amaliyotda qo‘llash is-
tigbollariga to‘xtalib o‘tamiz.

Material va metodlar

“Fidusiya” (lot. ishonch) tushunchasi qadim-
gi Rim huquqida vujudga kelib, dastlab gaytarib

olish huquqi bilan mulkni boshqa shaxsga top-
shirishni nazarda tutgan [2].

Umumiy ma’noda fidusiar munosabatlar de-
ganda, ikki yoki undan ortiq shaxslar o‘rtasida pul
mablag‘lari yoki boshqa mol-mulkni boshqarish
bilan bog‘liq holda vujudga keladigan, ishonchga
asoslangan axloqiy va huquqgiy munosabatlar tu-
shuniladi. Fidusiar munosabat mohiyatiga ko‘ra
bir shaxs (fidusiariy) boshqa shaxs (ishonch bildi-
ruvchi) nomidan uning manfaatlari yo‘lida harakat
qgiladi hamda fidusiariyda tegishli mol-mulkka oid
qarorlarni qabul gilishda diskretsion vakolat mav-
jud bo‘ladi [3, 2-b.].

Barcha turdagi fidusiar majburiyatlar qu-
yidagi xususiyatlarga ega bo‘lishi qayd etiladi:
ishonch bildiruvchiga nisbatan sodiqlik; halol
harakat qilish; ishonch bildiruvchi roziligisiz
fidusiariyga ishonib topshirilgan ishdan shax-
siy foyda olmaslik va o‘z vakolatlaridan uchin-
chi shaxslar manfaati uchun foydalanmaslik;
manfaatlar to‘gqnashuviga yo‘l qo‘ymaslik [4,
130-b.]
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Tadqiqot natijalari

Qadimgi Rim huquqida ishonchga asoslangan
munosabatlar topshiriq shartnomasi (mandatum),
sherikchilik shartnomasi (societas), ssuda (com-
madatum), omonat saqlash (depositum) kabi bitim-
larda aks etgan [5, 26-b.]. Fidusiar majburiyatlar
trastlarda ishonchli boshqaruvchilarga nisbatan,
vakillik munosabatlarida agentlarga nisbatan, kor-
porativ munosabatlarda esa korporatsiyani bosh-
garuvchi shaxslarga nisbatan ham o‘rnatiladi [6,
2-b.]. Quyida oxirgi qayd etilgan shaxslarning fidu-
siar majburiyatlariga atroflicha to‘xtalib o‘tamiz.

Ingliz-amerika korporativ huquqida korporat-
siya direktorining fidusiar majburiyatlari umumiy
tarzda lozim darajadagi g‘amxo‘rlik (duty of due
care), sodiqlik (duty of loyalty) hamda halollik
(duty of good faith) majburiyatlaridan iborat ekan-
ligi ko‘rsatiladi.

AQSH Korporativ boshqaruv prinsiplarida di-
rektorning, asosan, ikki fidusiar majburiyati qayd
etiladi. Ya'ni direktor oz vazifalarini o‘xshash
holatlarda oqilona shaxs nuqtayi nazaridan kelib
chigib, kompaniya manfaatlari uchun eng magbul
tarzda g‘amxo‘rlik ko‘rsatib bajarishi lozim (duty
of due care). Kompaniyaga sodiqlik majburiyati
esa direktorga kompaniya bilan bitim tuzishda oz
manfaatlari yoki uchinchi shaxslar manfaatlaridan
kompaniya manfaatlarini ustun ko‘rish hamda
tuzilishidan manfaatdorlik bo‘lgan bitim haqida
kompaniyani xabardor etish va bunga rozilik olish
talablarini qo‘yadi.

Amerika yurisprudensiyasi korporatsiyalari
(American Jurisprudence (Second) Corporations)
direktorning fidusiar majburiyatlari sifatida
g‘amxo'rlik (duty of care), sodiqlik (duty of loyal-
ty) va halollik (duty of good faith) majburiyatlarini
ko‘rsatadi.

Lozim darajadagi g‘amxo‘rlik ko‘rsatish maj-
buriyati direktordan kompaniyaga nisbatan lozim
darajada harakatlar amalga oshirish, g‘amxo‘rlik
va oqilona agliy qobiliyat ko‘rsatish (reasonable
intellegence) kabilarni talab giladi. Shuningdek,
ushbu majburiyatga ko‘ra, direktor kompani-
ya faoliyati bo‘yicha yuzaga keladigan masalalar
hagida tegishli ma’lumotlardan ham xabardor
bo‘lib borishi kerak. Jumladan, direktor kompani-
ya manfaatlari yo‘lida lozim darajada g‘amxo‘rlik
ko‘rsatganligiga asos qilib, barcha muhim statistik
ma’lumotlarni, mutaxassis maslahatlariga muro-
jaat etganligini keltirishi mumkin [7].
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Adabiyotlarda  kompaniya  direktorining
g'‘amxo‘rlik  majburiyatini ta’'minlovchi xat-
ti-harakatlari ko‘rsatib o‘tiladi. Jumladan, direk-
tor kompaniya manfaatlari yo‘lida lozim darajada
g‘amxo‘rlik ko‘rsatishi uchun kompaniya faoliyati
yuzasidan qabul gilinadigan qarorlardan xabardor
bo‘lishi; kompaniyani boshqarishda aktiv ishtirok
etishi, kompaniya ishlari qay tarzda ketayotganli-
gini kuzatib borishi; maxsus bilim yoki katta kuch
talab etiladigan masalalar yuzaga kelgan hollarda
go‘mitalar tashkil etishi, bunda qo‘mitalar bosh-
garuv masalalarini hal etishda direktorga ko‘mak-
lashuvchi subyekt bo‘ladi, ushbu masalalar yuzasi-
dan javobgarlik esa direktor zimmasida qolavera-
di; direktorlar yig‘ilishi bayonnomalarining aniq
va lozim darajada yuritilishini ta’minlashi; kom-
paniyaning buxgalteriya, moliyaviy hisobotlari
kabi ichki hujjatlardan xabardor bo‘lishi; tashqi
yoki ichki audit xizmati faoliyati vositasida kom-
paniyaning buxgalteriya va moliyaviy hisobotlari
to‘g'riligi hamda aniqligini ta’'minlashi; kompani-
ya mol-mulkining muhofaza etilishi, saqlanishi,
boshqarilishi, shuningdek investitsiya qilinishini
ta’'minlashi; kompaniya xodimlari va mansabdor
shaxslari faoliyati ustidan nazoratni tashkil etishi,
noto‘g'ri faoliyat yoki talon-toroj haqidagi xabar-
lar va ogohlantirishlarni tekshirishi, huquqbu-
zarlik aniglangan tegishli holatlarda vakolatli sub-
yektlarni xabardor etishi lozim [8, 17-b.].

G‘amxo‘rlik ko‘rsatish majburiyati yuzasidan
nizo chiggan hollarda direktorni javobgarlikdan
ozod qiluvchi biznes tavakkalchiligi qoidasi (busi-
ness judgment rule) hisobga olinadi. Unga ko'ra,
kompaniya manfaatlari yo‘lida, oldindan ko‘rib
bo‘lmaydigan odatdagi tijorat tavakkalchiligi sha-
roitida qabul gilgan qarorlar ko‘zlangan natijalar-
ni bermagan bo‘lsa-da, direktor zimmasiga zararni
goplash majburiyatini yuklash istisno etiladi [7].

Direktorning kompaniya manfaatlari yo‘lida
0‘zining shaxsiy manfaatlaridan kompaniya man-
faatlarini ustun qo‘yib faoliyat olib borishi esa
sodiqglik majburiyatini tashkil etadi (duty of loyal-
ty). Mazkur majburiyat buziladigan eng ko‘p holat
direktor tomonidan kompaniya nomidan shaxsiy
manfaatdorlik bo‘lgan bitim tuzilishida namoyon
bo‘ladi.

Ushbu fidusiar majburiyatga oid sud pretse-
dentlaridan biri Delaver Shtati Oliy sudi tomoni-
dan ko'rib chiqilgan Guth v. Loft inc. ishida [9]
shakllangan. Unga ko‘ra, Charlz Guth karamel va
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salqgin ichimliklar ishlab chiqaruvchi Loft Inc. kom-
paniyasi prezidenti bo‘lgani holda Pepsi-cola kom-
paniyasini tuzib, Loft Inc. kompaniyasining zavodi,
materiallari, moliyaviy mablag‘lari, xodimlari kabi
aktivlarini oz kompaniyasini rivojlantirish uchun
yo‘naltiradi, shuningdek, mazkur kompaniya ish-
lab chiqargan siroplarni Loft Inc. kompaniyasiga
sotadi.

Loft Inc. kompaniyasi ushbu holat bo‘yicha
Charlz Guthga nisbatan sudga murojaat qiladi.
Mazkur ish doirasida Delaver Shtati Oliy sudi to-
monidan kompaniyaga sodiqlik majburiyatiga oid
bir nechta xulosalar shakllantirilgan. Xususan,
sodiglik majburiyati bo‘yicha kompaniya direkto-
ri oz vakolatlaridan fagat kompaniya manfaatlari
yo‘lida foydalanishi lozimligi, shaxsiy manfaatdor-
lik bo‘lmasligi nazarda tutiladi. Sodiqlik majburi-
yati aktiv va passiv shaklda bo‘lishi mumkin: di-
rektorning kompaniya manfaatlari yo‘lida harakat
qilishi uning aktiv majburiyatlarini nazarda tutsa,
kompaniya bilan manfaatlar to‘gqnashuviga yo‘l
go‘ymaslik (ya’ni kompaniya nomidan tuziladigan
bitimlar, amalga oshiriladigan operatsiyalardan
shaxsiy manfaat ko‘zlamaslik), kompaniyaning
moddiy mol-mulki, shuningdek, nomoddiy ak-
tivlari (tijorat siri, tovar belgisi, gudvill)dan kom-
paniya faoliyati maqgsadlaridan boshqa maqsad-
larda foydalanmaslik, kompaniya bilan raqobat
gilmaslik direktorning passiv majburiyatlarini
tashkil etadi.

Amerika korporativ huquqida halollik maj-
buriyatining (duty of good faith) mustaqil fidusiar
majburiyat ekanligi yuzasidan munozarali fikrlar
yuzaga kelgan. Jumladan, Delaver Shtati Oliy sudi
Stone v. Ritter ishida ham halollik majburiyatiga
to‘xtalib, uni sodiqlik majburiyati elementi sifa-
tida talqin etadi. Unga ko‘ra, halollik majburiyati
sodiglik va g‘amxo‘rlik standartlari kabi alohida
majburiyatni ifodalamaydi. Halollik bu sodiqglik
majburiyati amalga oshishini ta’'minlashga xizmat
giladi. Direktor oz majburiyatlarini gasddan ba-
jarmasa, ongli ravishda majburiyatlariga loqayd-
lik, e’tiborsizlik bilan munosabatda bo‘lsa, halollik
majburiyati buzilgan deb hisoblash mumkin bo‘la-
di [8, 29-b.].

Nemis korporativ huquqida direktorning fidu-
siar majburiyatlari sifatida AQSH misolida sanab
o‘tilganlardan tashqari kuzatuv kengashi roziligi-
siz boshqa yuridik shaxslar boshgaruv organla-
rida ishtirok etmaslik, kompaniya bilan raqobat

munosabatlari yuzaga kelishiga yo‘l qo‘ymaslik,
ya'ni kompaniya faoliyati predmeti hisoblangan
biznes sektorda mustaqil faoliyat olib bormaslik
yoki boshqa shaxslar manfaatlari uchun vakil-
lik gilmaslik, shuningdek, kompaniya faoliyatiga
doir sir tutilishi lozim bo‘lgan axborot maxfiyligi-
ga rioya etish kabilar bevosita mustahkamlangan
[10, 339-b]. Ingliz korporativ huqugida esa direk-
torning ish yuritishda uchinchi shaxslar ta’siridan
xoli bo‘lgan aktiv pozitsiyani egallab, mustaqil
boshqgaruvchi bo‘lish majburiyati ham nazarda tu-
tiladi [11, 101-b.].

Rivojlangan mamlakatlar korporativ huquqida
shakllangan qarashlarga asosan yondashadigan
bo‘lsak, milliy qonunchilikda ham ma’lum dara-
jada yuridik shaxs boshqaruvchilarining fidusiar
majburiyatlariga oid qoidalar o‘z aksini topgan.
Xususan, 0‘zbekiston Respublikasining “Mas’uli-
yati cheklangan va qo‘shimcha mas’uliyatli jami-
yatlar to‘g'risida”’gi hamda “Aksiyadorlik jami-
yatlari va aksiyadorlar huqugqlarini himoya qilish
to‘g'risida”gi qonunlariga asosan, jamiyatni bosh-
garishda manfaatlar to‘qnashuvi yuzaga kelishi-
ning oldini olish magsadida jamiyat boshqaruv-
chilari va ularning affillangan shaxslari doirasi
belgilanadi va ular bilan bitim tuzishning alohi-
da tartibi nazarda tutiladi. Xuddi shunday tartib
jamiyat tomonidan yirik bitimlarni tuzish hol-
larida ham amal qiladi. Jamiyat faoliyati, undagi
moliya-xo‘jalik faoliyati jamiyat hisobotlarida aks
ettiriladi. O‘zbekiston Respublikasining “Buxgal-
teriya hisobi to‘g'risida”gi qonuni 11-moddasiga
asosan, jamiyatlarda buxgalteriya hisobi va hiso-
botini tashkil etish va ularning belgilangan tartib-
da yuritilishini ta'minlash jamiyat rahbari zimma-
sidagi majburiyat hisoblanadi.

Bundan tashqari, “Aksiyadorlik jamiyatlari va
aksiyadorlar huquglarini himoya qilish to‘g‘risi-
da”gi qonunning 81-moddasida faqat aksiyadorlik
jamiyati shaklidagi yuridik shaxslar uchun javob-
garlik xavfi bilan boshgaruv organlari majburiyat-
lari nazarda tutiladi. Unga ko‘ra, boshqaruv organ-
lari bila turib chalg‘ituvchi yoki yolg‘on axborot
taqdim etganlik; ushbu qonunda belgilangan ax-
borot taqdim etish tartibini buzganlik; jamiyatga
zarar yetkazilishiga olib kelgan yirik bitimlar va/
yoki amalga oshirilishidan manfaatdorlik bo‘lgan
bitimlarni tuzishni taklif etganlik, shu jumladan,
jamiyat bilan bunday bitimlar tuzilishi natijasida
o‘zlari yoki oz affillangan shaxslari tomonidan
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foyda (daromad) olish magsadida bitimlar tuzish-
ni taklif etganlik uchun jamiyat oldida javobgar
bo‘ladi.

O‘zbekiston Respublikasining “Mas’uliyati
cheklangan va qo‘shimcha mas’uliyatli jamiyatlar
to‘g'risida”gi hamda “Aksiyadorlik jamiyatlari va
aksiyadorlar huquglarini himoya qilish to‘g‘risi-
da”gi qonunlarining tegishlicha 42- va 81-mod-
dalariga muvofiq, jamiyat boshqaruv organlari oz
huquglarini amalga oshirishda va o'z majburiyat-
larini bajarishda jamiyat manfaatlarini ko‘zlab,
halol va oqilona harakat qilishlari lozimligi mus-
tahkamlangan.

O‘zbekiston Respublikasi Fuqarolik kodek-
sining 45-moddasiga ko‘ra esa qonunga yoki yu-
ridik shaxsning ta’sis hujjatlariga muvofiq yuridik
shaxs nomidan ish olib boradigan shaxs o0‘zi vakili
bo‘lgan yuridik shaxs manfaatlari yo‘lida halol va
oqilona ish olib borishi kerak.

Ushbu normalarda yuridik shaxsni boshqaruv-
chi va uning nomidan ish yurituvchi shaxslarning
fidusiar majburiyatlari sifatida “yuridik shaxs
manfaatlarini ko‘zlab ish olib borish”, “halollik”
va “oqilonalik” talablari nazarda tutiladi. Qonun-
chilikda yuridik shaxs manfaatlari, halollik va
oqilonalik atamalari ishlatilgani holda, ularning
mazmuni ochib berilmagan. Mazkur kategoriyalar
baholanuvchi tushunchalar hisoblanib, fugarolik
oboroti ishtirokchilari o‘rtasidagi munosabatlar-
ning faktik holatlariga qarab, ularning legal maz-
muni sud tomonidan aniqlanishi kerak. Adabiyot-
larda mazkur tushunchalar mazmuniga to‘xtalib
o‘tiladi. Xususan, yuridik shaxs manfaatlari degan-
da, L.A. Turbina yuridik shaxsning tizimli ravishda
foyda olishi hamda ishtirokchilar/aksiyadorlar
manfaatlari qondirilishini tushunadi, shuning-
dek, bunda kontragentlar bilan munosabatlarni
mustahkamlash, xodimlar manfaatlari, kompani-
ya faoliyatining jamiyat va atrof-muhitga ta’siri,
kompaniyaning ishchanlik obro‘sining ta’minlani-
shi kabi jihatlar hisobga olinishi kerakligini ta’kid-
laydi [11, 16-b.].

YE.A. Suxanovning fikriga ko‘ra, oqilonalik
deganda, holatni anglab yetganlik, xulg-atvor-
ning mantiqiyligi va maqgsadga muvofiq ekanligi
nazarda tutiladi.

Halollik esa shaxsning subyektiv holati hi-
soblanib, shaxs o‘zining unga berilgan huquqqa
nomuvofiq harakat gilayotganligini bilmasligi va
bilishi mumkin ham bo‘lmasligida namoyon bo‘la-
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di. Shaxs unga berilgan huqugdan uning magq-
sadlariga muvofiq tarzda foydalanayotganligini
nazarda tutib harakat qiladi. Halollik kategoriya-
si o‘zining asoslarini Rim huquqgida amal qilgan
“bona fides” — “ezgu xulq” prinsipidan oladi [12,
360-b]. Bundan tashqari, fidusiar munosabatlar
mamlakatimiz olimlaridan O. Okyulov [13], N.
Imomov [14], B. Topildiyev [15], O". Xolmirzayev
[16], D. Imomniyozov [17] hamda B. Qoryog‘diyev
[18] kabilar tomonidan tadqiq etilgan.

Shu tarzda milliy qonunchilikda yuridik
shaxsni boshqarishga oid fidusiar majburiyatlar
mohiyatini tashkil etuvchi qoidalar turli qonun
hujjatlarida nazarda tutilgan. Biroq rivojlangan
huquq tizimlarida mustahkamlangan bir qator
fidusiar majburiyatlar, jumladan, tashqi ara-
lashuvsiz mustaqil faoliyat olib borish, garor ga-
bul qilishda unga asos bo‘ladigan zarur va yetarli
darajada ma’lumot yig‘ish hamda ularni inobat-
ga olgan holda qaror qabul qilish, yuridik shaxs
faoliyatida sir tutilishi kerak bo‘lgan axborot (ma-
salan, tijorat siri) maxfiyligini ta’'minlash, yuridik
shaxsning biznes imkoniyatlaridan o‘z manfaati
yo‘lida foydalanmaslik (masalan, kompaniyaning
moddiy va nomoddiy aktivlarini o‘zining shaxsiy
ehtiyojlariga, shaxsiy biznesiga yo‘naltirmaslik),
tegishli faoliyat sohasida yuridik shaxs bilan
nazorat qiluvchi organlar roziligisiz raqobat qil-
maslik kabilar bevosita belgilanmagan. Qolaver-
sa, “yuridik shaxs manfaatlari yo‘lida harakat
qilish”, “halollik” va “oqilonalik” standartlari
mazmuni umumiy tarzda belgilangan, ularning
mazmunini aniqlashtirishga xizmat qiladigan
yo‘nalish beruvchi holatlar ko‘rsatib o‘tilmagan,
boshqaruv organlarining alohida majburiyatlari
bilan standartlar mazmunining tizimlashtirilgan
holda mantiqiy bog‘ligligi aks ettirilmagan.

Bu borada Rossiya Federatsiyasi korporativ
huquqgiga murojaat qiladigan bo‘lsak, Fuqarolik
kodeksining [19] 53- va 53.1-moddalari, “Mas’uli-
yati cheklangan jamiyatlar to‘g'risida”gi qonun-
ning [20] 44-moddasi hamda “Aksiyadorlik jami-
yatlari to‘g'risida”gi qonunning [21] 71-moddasi
goidalarida yuridik shaxs boshqaruv organlari-
ning yuridik shaxs manfaatlarini ko‘zlab, halol va
oqilona ish yuritishi lozimligi belgilangan hamda
ushbu fidusiar majburiyatlar buzilishi ularning
yuridik shaxs oldidagi javobgarligi asosi sifatida
mustahkamlangan. Rossiya Federatsiyasi Oliy Ar-
bitraj Sudi Plenumining “Yuridik shaxs organlari
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tarkibiga kiruvchi shaxslar tomonidan yetkazilgan
zararlarni qoplashning ayrim masalalari to‘grisi-
da”gi qarorida [22] esa halollik va oqilonalik
standartlarini amaliyotga tatbiq etish jarayonida
ularning mazmuniga oid yo‘nalish beruvchi ho-
latlar sanab o‘tilgan. Jumladan, ushbu garorning
2-bandiga ko‘ra, quyidagi holatlar halollik stan-
dartining buzilishi hisoblanadi:

direktor (uning affillangan shaxslari) va yuri-
dik shaxs manfaatlari to‘qnashuvi mavjud bo‘lgani
holda faoliyat yuritish, jumladan, amalga oshi-
rilishidan amalda (fakticheski) manfaatdorligi
bo‘lgan bitimlarni tuzish, bundan manfaatdorlik
haqgida yuridik shaxs nazorat qiluvchi organlariga
0‘z vaqtida ma’lum qilish va belgilangan tartibda
rozilik olish hollari mustasno;

tuzilgan bitimlar haqidagi ma’lumotlarni
yuridik shaxs ishtirokchilari/aksiyadorlaridan
yashirish (jumladan, yuridik shaxs faoliyatiga doir
tegishli hisobotlarga kiritmaslik) yoki bunday
ma’lumotlarni buzib ko‘rsatish;

yuridik shaxs ustavi va qonun hujjatlariga
asosan, rozilik olish talab etiladigan bitimlarni
shunday rozilik olmasdan tuzish;

vakolati tugatilganidan so‘ng kelgusida yuridik
shaxs uchun noqulay oqibatlar keltirib chigarishi
mumkin bo‘lgan holatlarga taallugli hujjatlarni
o‘zida ushlab turish va taqdim etishdan bo‘yin
tovlash;

tegishli harakatni (harakatsizlikni) amalga
oshirish chog‘ida uning yuridik shaxs manfaatla-
riga zid ekanligini bilgan yoki bilishi lozim bo‘lgan
bolsa, masalan, yuridik shaxs uchun foydasiz
ekanligi yoki kontragent (“®upma-ogHoaHeBKa”)
bajara olmasligi oldindan aniq bo‘lgan bitimlarni
tuzgan bo'lsa.

Quyidagi holatlar esa direktor harakatlari
(harakatsizligi) oqilonalik standartiga amal qil-
maslik sifatida sanab o'tiladi:

garor gabul qgilishda o‘xshash holatlarda ish
yuritish amaliyoti talab qiladigan zarur va yetar-
li axborotni olishga qaratilgan choralar ko‘rmas-
lik;

ish uchun ahamiyatli bo‘lgan o‘ziga ma’lum ax-
borotni hisobga olmasdan garor qabul gilganlik;

o‘xshash bitimlarni tuzishda, odatda, talab
gilinadigan yoki yuridik shaxsning ichki hujjatlari
bilan belgilangan protseduraga rioya etmasdan
garor qabul qilish (masalan, yuridik bo‘lim yoki
buxgalter bilan maslahatlashmaslik).

Bular tugal ro‘yxat emas, ish holatlariga ko‘ra
boshqa xatti-harakatlar ham ushbu standartlarga
zid holat sifatida baholanishi mumkin.

Magolaning kirish gismida qayd etilganidek,
fugarolik huquqi sohasida amalga oshirilayotgan
islohotlar barobarida korporativ munosabatlarga
fidusiar majburiyatlarni olib kirishga qaratil-
gan harakatlar amalga oshirilmoqda. Xususan,
0zbekiston Respublikasi Prezidentining “O‘zbekis-
ton Respublikasining fuqgarolik qonunchiligini
takomillashtirish chora-tadbirlari to‘grisida”gi
farmoyishiga ko‘ra, milliy qonunchilikka yuridik
shaxs direktorining fidusiar majburiyatlari institu-
tini kiritish vazifasi belgilandi.

Mazkur vazifa ijrosi olaroq, O‘zbekiston
Respublikasi Fuqarolik kodeksining yangi lo-
yihasida yuridik shaxslar organlari va mansab-
dor shaxslarining fidusiar javobgarligini nazarda
tutuvchi alohida norma aks ettirildi. Ushbu
norma mazmuniga ko‘ra, qonunga yoki yuridik
shaxsning ta’sis hujjatlariga muvofiq, yuridik
shaxs nomidan ish olib boradigan shaxs o‘zi va-
kili bo‘lgan yuridik shaxs manfaatlari yo‘lida
halol va oqilona ish olib borishi kerak. Mazkur
majburiyat nafaqat yuridik, balki faktik jihatdan
ham yuridik shaxsni boshqaruvchi shaxslar zim-
masiga yuklatiladi. Yuridik shaxs nomidan ish
olib boruvchi shaxslar yuridik shaxsning kolle-
gial organlari hamda faktik boshqaruvchilar aybi
bilan yetkazilgan zarar uchun yuridik shaxs ol-
dida javobgar bo‘ladi. Ushbu shaxslarning yuri-
dik shaxsga birgalikda yetkazilgan zarari uchun
javobgarligi solidar xususiyatga ega. Kollegial
tartibda qaror qabul qilingan hollarda yuridik
shaxsga zarar yetkazilishiga olib kelgan qarorga
garshi ovoz bergan yoki halol harakat qilib ovoz
berishda qatnashmagan shaxslar javobgarligi is-
tisno etiladi.

Bizningcha, ushbu normada belgilangan qoi-
dalar ahamiyati, avvalo, yuridik shaxs oldida fi-
dusiar majburiyatga ega subyektlar doirasi ken-
gayganida namoyon bo‘ladi. Shuningdek, ushbu
subyektlar javobgarligi asoslari va tartibiga oid
masalalar ham tartibga solingan. Biroq fidusiar
majburiyatlarning bevosita mazmunini aniglashti-
rishda o‘zgarish bo‘lmagan. Yuridik shaxs boshqa-
ruv organlarining fidusiar majburiyatlari umumiy
tarzda “yuridik shaxs manfaatlari yo‘lida harakat
qilish”, “halollik” va “oqilonalik” standartlari bilan
ifodalangan.
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Xulosalar

Xulosa o‘rnida aytish mumkinki, fidusiar maj-
buriyatlar ishonchga asoslangan munosabatlarni
tashkil etadi. Ingliz-amerika korporativ huquqida
ushbu majburiyatlar sodiqlik, halollik va lozim
darajadagi g‘amxo‘rlik standartlari bilan belgilan-
gan, sud pretsedentlari hamda namunaviy huquq
manbalarida ularni qo‘llash bo‘yicha yo‘nalish
beruvchi holatlar sanab o‘tilgan. Rus korporativ
huquqgida ushbu majburiyatlar kompaniya man-
faatlarini ko‘zlab, halol va oqilona harakat qilish
lozimligi bilan umumiy tarzda mustahkamlan-
gan, shuningdek, ularning mazmunini aniqlash-
ga xizmat qiluvchi holatlar Oliy Arbitraj Sudi
Plenumi qarori bilan tartibga solingan. Fidusiar
majburiyatlar belgilanishi korporativ huquq-
da kompaniya va uning boshqaruvchilari man-
faatlari muvozanatini ta’'minlashga, investorlar
(ishtirokchilar/aksiyadorlar) tomonidan kom-

paniya faoliyatiga kiritiladigan kapital himoyasi,
uning to‘g'ri boshqarilishiga xizmat qiladi, shu-
ningdek, kompaniya direktorlari vakolatlarining
ushbu vakolatlar maqgsadlariga muvofiq tarzda
amalga oshirilishini ta’'minlaydi. Fikrimizcha,
milliy qonunchilikda mustahkamlanayotgan yu-
ridik shaxs boshqaruv organlari fidusiar majburi-
yatlarini takomillashtirish, bu borada rivojlangan
mamlakatlar korporativ huquqiga yaqinlashish,
shuningdek, ularni amaliyotga tatbiq etish im-
koniyatlarini oshirish maqsadida yuqorida sanab
o‘tilgan mamlakatlarda shakllangan tajribani hi-
sobga olgan holda, gonun hujjatlari yoki O‘zbekis-
ton Respublikasi Oliy Sudi Plenumi tushuntirish-
lari bilan yuridik shaxs boshqaruv organlarining
fidusiar majburiyatlarini tizimlashtirish, umumiy
tushunchalar mazmunini talqin etishda yo‘nalish
beruvchi holatlarni aks ettirish maqsadga mu-
vofiq bo‘lar edi.
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Abstract. This article seeks to address choice of law approaches (voie directe and voie indirecte) which arises
in international commercial arbitration in member states of Commonwealth of Independent States (hereinafter
CIS). This paper uses a multistep desktop research methodology to scrutinize the matters of choice of law issues. In
CIS countries both — voie directe and voie indirecte — methods used to define the applicable substantive law of a
commercial dispute. The former method includes to give the authority to a tribunal to ascertain the governing law
of the substantial part of a dispute while the latter method uses the conflicts of law rules application. This research
paper explores the practical use of the two mentioned approaches in CIS countries and examines the establishment of
the international commercial arbitration court in Uzbekistan as it is newly initiated institution.
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ARBITRAJDA HUQUQNI TANLASH: MDH DAVLATLARI QONUNCHILIGIDA HUQUQNI TANLASH
YONDASHUVLARI

Jurayeva Asal Baxtiyevna,
Toshkent davlat yuridik universiteti o‘qituvchisi

Wang Chaoen,
Sian transport universiteti professori,
Xitoy

Annotatsiya. Ushbu maqola Mustaqil Daviatlar Hamdo'stligiga (keyingi o‘rinlarda MDH deb yuritiladi) a’zo
davlatlar xalgaro tijorat arbitrajlarida yuzaga keladigan huquqni tanlash yondashuvlari (voie directe va voie
indirecte) masalalarini tahlil qilishga bag‘ishlangan. Maqolada huquqni tanlash masalasini ko‘rib chigish uchun
kop bosqichli tadqiqot metodologiyasidan foydalanilgan. MDH mamlakatlarida tijorat nizolarini hal etishda moddiy
huqugqni aniqlash uchun voie directe va voie indirecte usullari qo‘llaniladi. Birinchi usul sudga nizoni tartibga soluvchi
qonunni aniqlash vakolatini bersa, ikkinchi yondashuvda kollizion huquq qoidalari qo‘llanilgan. Mazkur tadqiqot
ishida qayd etilgan ikki yondashuv usuli MDH davlatlari tajribasi misolida tadqiq etilgan. Shuningdek, O‘zbekistonda
xalqaro tijorat arbitraj sudi yangi tashkil etilgan institut sifatida o‘rganilgan.

Kalit so‘zlar: arbitraj, huquqni tanlash, Mustaqil Davlatlar Hamdo ‘stligi, kollizion huqugq.

BbIBOP ITPABA B APBUTPAKE: I10X0AbI CTPAH CHT 110 IPUMEHUMOMY IIPABY
KypaeBa Acas baxTueBHa,

npenoJaBaTesib TalIKEHTCKOIO
rocyZlapCTBEHHOT0 OPUIUYECKOTO YHUBEPCUTETA
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YaoeH BaHr,

npodeccop CHaHbCKOTO TPAHCIOPTHOI'O YHUBEPCUTETA,

Kutai

AHHOomayus. /laHHass cmambsi nocesiujeHa 8bl6opy npasosvix nodxodos (voie directe u voie indirecte),
B03HUKAWWUX 8 MeNCOYHAPOOHOM KOMMepYeckoM apbumpaxice eocydapcme-yuacmuukos Codpyscecmsa
Hesasucumvwix I'ocydapcme (CHI'). B cmambe ucno/b3yemcsi Memodo102usi MHO203ManHo20 Uccaedosaust 01
peuieHus1 npob.iembl 8blbopa 3akoHa. B cmpanax CHI' memodul voie directe u voie indirecte ucnosav3yiomcs 0415
onpedeseHUs MaMepudaabHO20 Npasd npu paspeweHul KoMmepyeckux cnopos. Ilepsulii memod daem cydy npago
onpedessimb npaso, pezyaupyrujee cnop, 8 mo epems Kak 8mopoil nodxod npumeHsiem HOPMbl KOAAUSUOHHO20
npaea. [lea ynomsHymuix 8 uccaedosaHuu nodxoda paccmampueailomcsi Ha npumepe onsima cmpaH CHI.
MedscdyHapodHblll KommepuecKull apbumpaxicHulil cyd makdce paccmampusaromcs 8 YabekucmaHe Kak He0agHo

CO30aHHbI  UHCMuUmMym.

Kawueswlie cnosa: apbumpanic, 8bi6op 3akona, Codpyrxcecmso Hesasucumbix ['ocydapcms, KOAAUZUS 3AKOHOS.

Introduction

Party autonomy constitutes one of the main
fundamental principles of international arbitration
law which means parties of a dispute are free
to agree the substantive law that determines
parties’ rights and duties. However, parties of
an agreement do not always clearly provide the
substantive law which governs their agreement.
In this regard it is arbitrators’ power to decide
the applicable law of a dispute under the national
procedural legislation or institutional rules.

International arbitration can give a rise to
numerous issues relating to the choice of law
matters which is very complicated. Resolution
of those issues are lies within at least two
classification of laws: 1) applicable law to the
substance of a dispute; 2) “lex arbitri” or applicable
procedural law of a dispute. Moreover, there is also
third possible category of applicable law which
governs international commercial arbitration
agreement itself [1].

Choiceoflawissues ofthe substance ofadispute
determines parties’ legal rights and obligations,
types of remedies, limitation defenses, burden
of proof and so on while the lex arbitri regulates
procedural part of arbitral proceedings. Parties to
an agreement can choose the same substantial and
procedural laws or they may choose different laws
respectively. Due to these challenges choice of
law is very essential in the scene of international
arbitration.

In this research issues related to the first-
mentioned classification, the substantive law
applicable to a dispute, further will be discussed.
The main focus is given to the differences between

voie directe and voie indirecte approaches within
national laws and institutional arbitral rules of
the member countries of CIS. According to the
procedural rules of a dispute, in the absence of
parties’ explicit choice of law, either method of
selecting substantive law be determined. While
voie directe equips arbitrators with the full
authority to straightly determine the substantive
law applicable to a dispute, the voie indirecte
provides a room for the “rules of law” which is not
limited by laws of a certain country.

The principal target of this research is to
analyze provisions of voie directe and voie
indirecte approaches within the context of national
legislation and institutional laws of Uzbekistan
and other CIS countries.

The voie directe method ensures arbitrators
with the potential to directly apply appropriate
law on merits of a case. By applying this method,
the arbitral tribunal has right to consider all
circumstances of a case. In practice both voie
directe and voie indirecte can lead to the same
results. The analysis of this research will bind
the application of both approaches in CIS
countries.

Accordingly, the research goals include to
discuss and analyze: (a) the development of the
International Arbitration center in Uzbekistan;
(b) overview of choice of law approaches; (c)
conditions of national laws and institutional
arbitration rules within CIS countries; (d)
assessment of choice of law methods.

These regions becoming more arbitration-
friendly compared to the past. Therefore, in
order to reduce possibility of risks it is highly
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recommended to lawyers and investors to be
aware of the arbitration climate in CIS region.

Background information

Development of the
Arbitration in CIS states

Commonwealth of Independent States (CIS)
is a territorial organization formed on December
8, 1991 by Ukraine, Russia and Belarus after the
termination of the Soviet Union. The members of
CISreached 11 after signing Almaty protocol on 21
December 1991 Azerbaijan, Armenia, Kyrgyzstan,
Kazakhstan, Uzbekistan, Turkmenistan, Tajikistan
and Moldavia joined. Currently nine former Soviet
Union republics are member states of CIS, Ukraine
and Turkmenistan are associate members, Georgia
ceased membership after Georgia-Russia was in
2008. Latvia, Lithuania and Estonia — Baltic states
— are members of European Union by rejecting to
unite to CIS [2].

CIS countries cooperate in spheres of trade,
security, legal partnership and in other important
areas. Besides, CIS has its own Economic court
which deal with disputes within the context
of organization. In post-Soviet space other
intergovernmental organizations also formed by
CIS members. For instance, Eurasian Economic
Union (EAEU) achieved a remarkable integration,
Russia, Kazakhstan, Kyrgyzstan, Armenia and
Belarus are member states of EAEU. Eight states
out of nine members of CIS are members of CIS
Free Trade Area (October 18, 2011) [3].

All CIS countries are the member states of 1958
New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards except
associated member Turkmenistan [4]. All CIS
countries have adopted national and international
arbitration laws [5].

These countries share the common background
by having civil law jurisdiction as all of them were
the part of Soviet Union. Specialized commercial
arbitration courts have been developed over time
and made remarkable progress [6].

Materials and methodology

Multistep desktop research methodology is
used to analyze the issues related to voie directe
and voie inderecte approach within the national
laws and institutional rules of CIS countries.
First, above mentioned two methods investigated
within the institutional law of the Uzbekistan.
Second, the same provisions scrutinized under

International
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the national arbitral laws and institutional rules of
the other CIS countries. Third, the author critically
investigated the applicable choice of substantive
law provisions. With the purpose of presenting
arguments related to the issue, case law is used in
this research and overview of vital national laws
and arbitration rules of CIS countries is formulated
in Appendices 1 and 2.

A. The development of the International
Arbitration center in Uzbekistan

In this day and age, in the context of rapidly
developing globalization of the economy,
development ofinterstate relations and unification
of legislation at the regional and international
levels, commercial arbitration, as an alternative
non-state judicial form of resolution of commerecial
disputesis becomingincreasingly important, being
one of the main elements of market relations, as in
nationally and internationally.

Uzbekistan became a member of the 1958
New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards on
February 7, 1996 accession came into force on
May 7, 1996.

Uzbekistan accessed the International
Convention for the Settlement of Investment
Disputes (ICSID) on 17 March 1994 which came
into effect on August 25, 1995.

For years Uzbekistan did not have its own

international commercial arbitration court,
therefore on April 5, 2006 Agreement on
cooperation in the domain of international

commercial arbitration signed between the
Chamber of commerce and industry of the
Republic of Uzbekistan and Chamber of commerce
and industry of the Russian Federation [7].

The experience of ample states indicated the
real necessity of establishment and operation of
international commercial courts with the path
of expansion of the global market. After getting
independence, economic ties evolved from one
intrastate to international level and there was
historical need for Uzbekistan to develop an
independent system for the settlement of disputes
emerging in the course of trade.

In Uzbekistan the law “On Arbitration” adapted
in August 2006. [8] However, it was different
from the international arbitration, this arbitration
courts have the right to solve economic disputes
only in a local level. It should be noted that in many
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CIS countries legislation there are two system of
solving economic disputes through arbitration, first
is arbitration within one country and the second
is that we are discussing now - International
Commercial Arbitration. For instance, in Russia
the law “On Arbitration Courts” [9] determine
preconditions of the local economic litigation while
the law “On International Commercial Arbitration”
[10] defines conditions for resolving disputes of an
international nature. The same pattern inherited
in Kazakhstan [11] and Ukraine [12].

To implement tasks set in Strategy Action
of development in five priority directions of
Uzbekistan in 2017-2021, [13] formation of
modern and international standards of investment
dispute resolution by international arbitration and
improvement of investment climate on November
5, 2018, Shavkat Mirziyoyev, the President of
the Republic of Uzbekistan signed a Decree “On
establishment of the Tashkent International
Arbitration Centerunderthe ChamberofCommerce
and Industry of the Republic of Uzbekistan”
[14] with the status of non-governmental,
non-profit organization (hereinafter TIAC).

The main purpose of TIAC is to settle disputes
between commercial entities in different
countries through international arbitration. It is
noted that TIAC can involve both Uzbek nationals
and qualified foreign arbitrators to arbitration
process.

It was historically important to introduce a
mechanism for resolving international disputes
through international, non-governmental
system of arbitration to ensure the protection of
legitimate rights and interests of business entities
in Uzbekistan, improve business environment and
increase the investment attractiveness of the state.

B.  Overview of choice of law approaches

(1) Voie indirecte approach

In the absence of parties’ direct explicit choice
of applicable law, the arbitral tribunal should
decide how to determine the applicable law to
a dispute. First the arbitral tribunal examine
whether tribunal has the authority to define
applicable law or it should comply with conflict of
law rules [15]. Various arbitration institutions and
national statutes provide particular approaches to
determine substantive law applicable but in every
circumstance trade usage ought to be considered
by the tribunal [16].

In voie indirecte method is that where the
institutional law or lex arbitri provides the arbitral
tribunal with the capacity to determine applicable
conflict oflaw rules, according to what appropriate
substantive law will be defined. Closest connection
test or conflict of law rules of certain jurisdiction
will be considered.

(11) Voie directe approach

Voie directe approach gives the tribunal
full authority to directly apply particular law
to the substance of a dispute. Nonetheless, all
circumstances of a dispute, including parties’
intentions and other relevant factors will be
considered before selecting certain law.

The voie directe approach obtained
broader pillar after adoption of this method by
International Chamber of Commerce in 1998 [17].
Notwithstanding thatimmense amount of national
law and international arbitral institutions (e.g.
London Court of International Arbitration Rules,
American Arbitration Assosiation International
Arbitration Rules) have adopted voie directe
method, the arbitrators infrequently apply this
approach.

The difference between law and rules of law is
the term law mainly constitutes certain national
law while rules of law is a broader concept
including internationally recognized general
principles, lex mercatoria, multinational law
concepts and notions of laws [18].

Limited and unlimited direct choice of law
authorize the arbitral tribunal accurately select
“law” or “rules of law”. The UNICITRAL Model
law empowers two alternatives to determine
the applicable substantive law. The first option
considers closest connection test while the latter
is applicable law which the arbitral tribunal
determines appropriate [19].

The provision of voie directe method is
not worthwhile when parties of the dispute
de facto have selected an appropriate law
and difficulty is to ascertain the scope of the
law. It is essential to scrutinize entire policy
of international private law while deciding
the scope of the party autonomy. It might be
disagreeable using voie directe method in a
wider sense by allowing arbitrators easily
choose the framework of international private
law, asitresultsin high level of unpredictability
and ambivalence.
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(111) Discrepancy
The voie indirecte approach confines

the arbitral tribunal’s authority to decide
proper conflict of law rules which in return
applies to decide applicable substantive law
on merits of a dispute. This provision was
noted in the 1975 International Chamber of
Commerce (ICC) Rules Article 13.3 which
states arbitrators have discretionary power
to address conflict of law rules which is
suitable to a case [20].

In practice voie indirecte and voie directe
approaches can contribute to the same outcomes.
In voie directe factors considered to define a
particular substantive law are not specified and
in most cases the tribunal opt for conflict of laws
which is fundamentally similar to the conflict
of law rules itself. In the process of determining
appropriate substantive law, arbitrators should
consider the public policy and mandatory laws in
order to ensure further validity and enforceability
of an award [21].

The significant difference between direct and
indirect approaches is in the absence of parties’
unequivocal choice of law whether the tribunal
should apply conflict of law rules or itself freely
define conformable substantive law [22].

The tribunal is required to give reasoned
statement that makes choice of conflict rules
clear by providing parties with high level of
certainty. Upholders of direct approach avoid
addressing conflict of law rules stating factors
considered to apply conflict of law rules usually
identical to elements of directly choosing
applicable law. Besides voie directe approach
all-embracing of party autonomy, therefore
better corresponds with current practice of
international arbitration.

The arbitral tribunal’s independence of
choice of appropriate law in the absence of
parties’ agreement should not be limited. From
a principal frame of mind, voie indirecte method
“rules-based” by facilitating conviction and
impartiality, in contrast voie directe approach
“interest-based” and “contextual-based” by
promoting veracity and objectivity, moreover
this approach is better accord of parties’ rational

assumptions [23].
C. The conditions of national laws and
institutional  arbitration  rules
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(1) Institutional arbitration rules

Some institutional arbitration rules of CIS
countries have adopted voie directe approach. For
instance, TIAC Rules states that in the absence of
parties’ choice of substantive law applicable to
a dispute, arbitrators can determine the law(s)
or rules of law which they regard the most
appropriate [24].

Astana  International Financial Centre
International Arbitration Centre Arbitration and
Mediation Rules applies voie directe approach,
pursuant to the Article 18 if the parties have not
agreed on applicable law of a dispute, the arbitral
tribunal can define the most appropriate law
impartially after considering all aspects of a case
[25].

Russian Arbitration Association Rules also
provides the voie directe method, in case when
parties fail to designate appropriate substantive
law, the tribunal would determine the law it
defines applicable [26].

Moreover, Arbitration rules of the
International Court of Arbitration of the Kyrgyz
Republic referred to the direct approach
which states failing any nomination of the
applicable law, arbitrators can independently
select appropriate substantive rules of law of a
dispute [27].

A remarkable contrary to the voie directe
is the Rules of Arbitration of the Chisinau
International Court of Commercial Arbitration
of the American Chamber of Commerce in
Moldova, pursuant to Article 58 if there is no
parties’ express agreement on law applicable
to the merits of a dispute, the tribunal has
right to decide the law according to the
relevant conflict of law terms. [28] Besides,
the same provisions defined in Rules of the
International commercial arbitration court
at the Ukrainian Chamber of commerce and
industry [29].

(1) National arbitration laws

Arbitral  tribunals authority to select

suitable law is determined by procedural rules
and national laws on arbitration, and parties’
agreement [30]. It should be noted that national
law might be supremely appropriate as it has
close connection to a dispute. Besides national law
familiarly adjusts with optimum requisites of the
international commercial law.
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National arbitration statues have different
techniques to select appropriate law. Some of
national arbitration statutes yield the tribunal
to determine conflicts of law rules, while others
stipulate particular choice of law of the national
territory according to the seat of arbitration. Most
of the national arbitration laws grant voie indirecte
approach.

Law of the Azerbaijan Republic on
International Arbitration provides if parties to
a dispute fail to indicate appropriate law, “the
arbitration court shall apply the law in accordance
with collision norms that it deems applicable.”
[31] A similar pattern can be observed in the
Law of the Republic of Belarus on International
Arbitration Court [32].

Article 43 (2) Tajikistan International
Commercial Arbitration Law when there is no
parties’ agreement on appropriate substantive
law, arbitrators decide the applicable law
according to the conflict-of-laws rules pertinent to
a case [33].

In addition, Russian Federation Law on
International Commercial Arbitration Article
28.2 [34] and Ukraine Law on International
Commercial Arbitration Article 28.2 [35] provide
indirect method of choosing substantive law by
referring to appropriate conflict of laws rules.
However, unlike other CIS states Armenia Law
on Arbitration Courts and Arbitration Procedure
stipulates significantly different module of choice
of system which states if there is no mutual
agreement of parties on law applicable, in this
regard the tribunal has the right to address general
legal principles [36].

(111) Conflict of law rules of the seat

Compared to the past conflict of law rules of
the seat of arbitration is less favored method of
defining substantive law, nowadays. The main
purpose of the seat of arbitration is neutrality,
therefore conflict of law of the forum is opposite to
parties’intentions. Itis very important to eliminate
coincidental connection of the law of the seat [37].
Needless to say that the connection between the
applicable law and forum of arbitration is contrary
to the party autonomy [38].

Armenian Commercial Arbitration Rules
provide that in the absence of parties’ direct
choice of law applicable to a dispute, tribunal have
to apply Armenian substantive law [39].

Choose of law of the forum also applies in
International Arbitration Court Rules of the
Republic of Belarus when the parties could
not reach an agreement on governing law,
the substantive law of the given State will be
applicable. [40] Furthermore, the Law of the
Republic of Kazakhstan “On Arbitration” states
that if there is no express choice of law, the
applicable substantive law will be determined
according to the legislation of Kazakhstan [41].
The same pattern can be seen in Turkmenistan
legislation [42].

(1V) Closest-connection test in choice of law

The closest connection test is one of the
less common expressions of the choice of law
rules which give wider power to arbitrators to
select applicable law. Numerous national and
international conflict of law rules encompass the
notion of closest-connection test, hence sometimes
law accompanied by closest connection assessed
as a general principle of the international private
law [43]. The main privilege of directly applying
law with closest connection is that it can yield firm
confidence of eventually applicable law or rules of
law.

Even the Rome Convention is not relevant
to arbitration, it establishes a general principle
of law and states that in the absence of parties’
express choice of law, arbitrators ought to
consider law with the close connection to a
dispute [44]. The closest connection test has
been adopted by many national arbitration laws
and institutional rules.

In the practice of international arbitration,
the closest connection test is often exercised
by arbitrators to determine applicable law or
rules of law when there is no parties’ explicit
choice of law. In most cases application of the
law with closest connection might be outcome
of the utilization of general principles of the
international private law or cumulative approach
of the attached mechanism of the international
private law [45].

Among CIS countries the practice of
choosing the substantive law with the closest
connection can be seen only in the Astana
International Financial Centre International
Arbitration Centre Arbitration and Mediation
Rules [46].

D. Assessment of choice of law methods
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Table
Contemporary approaches in CIS region [47]
Legislative | Institutional
grule rule Total
Indirect choice 9/17
(voie.indirecte] of | 6/8(75%) | 3/9 (33.3%) (52.9%)
conflict of rules
Indirect choice
voie indirecte 4/17
gfseat of )| 2m@sw) | 29 222w) (23/.5%)
arbitration
Direct choice 1/17
(voie directe) of 0/8 1/9 (11.1%) (5.8%)
law
Direct choice
voie directe) of 1/17
l(aw with clos)e 0/8 1/9 (11.1%) [5./8%)
connection
Direct choice 2/17
(voie directe) of 0/8 2/9(22.2%)
rules of law (11.7%)

Pursuant to the above presented data,
voie indirecte is common preference among
CIS countries, constituting in total 52.9%, and
the national legislative laws provide indirect
approach of conflict of law rules. While voie
directe method with three alternative forms is
less favorable, especially regarding to the national
law. Nevertheless, two widespread methods of
choice of law are voie indirecte of conflict rules
(52.9%; 75% national rules) and voie directe of
rules of law (11.7%; 22.2% institutional rules).
The indirect approach with conflict of law rules
comprise traditional and confined method of
choice of law. National laws generally provide
more restricted approach and grounded on Article
28.2 UNICITRAL Model law.

The direct approach represents more flexible
and actual technique of selecting applicable law
and this method presumptively and principally
impelled by institutional arbitration rules.
Besides this method gives an equal opportunity to
both arbitrators and parties to decide applicable
substantive law. The above given statistical
information proves the diversity of choice of
law approaches in the current practice without
indicating what is the reason for such variety
choices of law. However, the flexibility of the
arbitral tribunal’s choice of law should not be
undermined.

The voie indirecte approach sometimes might
generate unanticipated outcomes, while voie
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directe method is more corresponds with parties’
intentions. Moreover, the arbitral tribunal should
take into consideration choice of law which
upholds the validity of the contract. In this regard
the voie directe approach grants an authority to
the tribunal presume that genuine objective of
parties was having a valid agreement to arbitrate
[48].

The clear difference between two approaches
are not distinctly determined. The reasons behind
considering voie directe approach and factors
of the closest connection test for voie indirecte
method sometimes can be the same. Using either
approach or apply one particular national law
the arbitral tribunal should consider the general
international principles of the contract law to
adjunct them [49].

Conclusion

Determination of an appropriate substantive
law is a multifarious problem which requires
practical, legal and independent utilization of the
dispute resolution procedure. The initial issue
for arbitrators is either exert conflict analyzes or
detour it. If arbitrators opt for considering conflict
analysis - voie indirecte approach - the tribunal
should decide which of the conflict of rules to
address: international, jurisdiction, forum or
law with closest connection. For the voie directe
method the arbitrators are required to consider
appropriate (a) arbitral forum, (b) law with close
connection, (c) more suitable jurisdiction. Despite
selection of either approach, the third step for
arbitrators is to determine whether to apply law
or rules of law (gerenal principles of law).

Pursuant to authors’ observations among 17
national statues and institutional arbitration rules
of CIS member states, the majority of national
laws render the common proclivity towards voie
indirecte approach. The voie directe approach is
regarded asless favorable amongabove mentioned
states. However, most of the institutional rules
provide direct method of choice of law with three
alternative forms (law, rules of law and law with
close connection).

Nonetheless arbitrators’ decision of choice of
law should be cogent and manipulated. Hence, it
is subject to confined scope of judicial review. The
general principles of the international private law
well-suits the parties’ intentions forthright rather
than conflict of law rules of one particular state.
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There are pros of applying voie indirecte to a dispute, demonstrating that it might be the
method, where the tribunal considers conflict same as applying conflict of law rules. There is no
of law rules, national legislation, international unequivocal classification between voie indirecte
conventions, arbitral case law and so on. The and voie directe approaches rather they both
arbitral tribunal can also concern voie directe normally applied determining the substantive law
approach to define applicable substantive law and entertain the same factors.
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ONLAYN SUD MAJLISLARI FUQAROLIK SUD
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BOSQICHI

Pirmatov Otabek Shavkatovich,

TDYU “Fuqarolik protsessual va

igtisodiy protsessual huquqi” kafedrasi dotsenti v.b.,
yuridik fanlar bo‘yicha falsafa doktori (PhD),

e-mail: pirmatov.otabek.89@inbox.ru

Annotatsiya. Mazkur maqolada mamlakatimizda sud majlislarini videokonferensaloqa rejimi bilan birgalikda
onlayntartibda amalga oshirish tartibinijoriy etish masalalariyoritilgan. Onlayn sud majlislari Covid-19 pandemiyasi
sharoitida fugarolarimizdan uydan turgan holda, o’z huquq va manfaatlarini himoya qilishi, taraflar sud majlisida
0z uyidan, ish joyidan turib ishtirok etishi mumkinligi ta’kidlangan. Xorijlik olimlarning sud majlislarini onlayn
tartibda olib borish to‘g'risidagi fikrlari bayon etilgan. Shuningdek, mazkur maqolada O‘zbekiston Respublikasi
uchun noodatiy bo‘lgan sinxron, nosinxron sud majlislarini o‘tkazish tartibi tahlil qilingan. Shu bilan birgalikda,
onlayn sud majlislarining videokonferensaloqadan ustun jihatlari yoritib berilgan. AQSH, Fransiya, Angliya,
Qozog'iston Respubliksi, Fransiya kabi mamlakatlar sudlarining maxsus platformalarida onlayn sud majlislari olib
borish jarayoni yoritilgan. Onlayn sud muhokamalari odil sudlovga erishishni osonlashtiradi, nizolarni tezroq hal
qilish imkonini beradi, sud jarayonini onlayn rejimga o‘tkazish orqali sud xarajatlarini tejashga yordam beradi.
Bundan tashqari, sudyalar uchun sud qarorlari loyihasini ishlab chiqishda ko‘maklashishi, natijada sudyaning ish
yuklamasi kamayishi, onlayn sud xizmatlari sifatini baholash yoki tahlil qilish imkonini berishi to‘g‘risida fikrlar
bildirilgan.

Kalit so‘zlar: onlayn sud majlisi, E-litigation, videokonferensaloqa, sud platformasi, E-court, elektron sud.

CYAEBHOE 3ACEJAHME B PEXXUME OHJIAWH - HOBbIY 3TAIl BUPTYAJIU3ALIUU
I'PAYKIAHCKOI'O CYAOITPOU3BO/ACTBA

IMupmaToB OTa6ek lllaBkaTOBUY,

JokTop ¢unocodpuu no wpuguieckuM Haykam (PhD),

1.0. joieHTa Kadephl «['pakaaHCKoe poLeccyalbHOE U
3KOHOMUYECKOE IPOLeCCyalbHOE IPABO»

TalKeHTCKOTO rocyJapCTBEHHOI'0 IOPUANYECKOT0 YHUBEPCUTETA

AHHOmMayus. B danHoli cmambe paccmampusaemcsl 80npoc 8HeOPeHUs1 8 Hauleli cmpaHe npogedeHus Cy0ebHbIX
3acedaHull 8 pexcume OHAALH, 8 MOM YUc/e 8 pexcume sudeokoHpepeHycssasu. bbviaio noduepkHymo, umo cydebHblie
3acedaHus 8 pexcume OHAQUH NO380AH0M HAWUM 2paxc0aHaM 3aujuuyams c8oU NPasa U 3aKOHHble UHMepecsl U3
doma 8 ycaosusix naHdemuu Covid-19. Ymeepocdaemcs, ymo Ha cydebHbIX 3acedaHusix 8 pexcume OHAAUH CMOPOHbI
MO2ym npucymcmeosambs Ha cyde6HOM 3acedaHuu u3 ceoe2o doma uau ¢ mecma pabomol. M3103ceHbl MHEHUs
YUeHbIX 3apybexcHblX cmpaH o nposedeHuu cydebHbIx 3acedaHull 8 pexcume oHAAlH. Takxce 8 daHHOU cmambe
NnpoaHaau3upos8aH HeobbluHbll 0451 Pecnybauku Y3bekucmaH nopsidok npogedeHust CUHXPOHHbIX U HE CUHXPOHHBIX
cydebHbIX 3acedaHull. B mo dce spems oceewjaromest acnekmul cydebHbIX 3acedaHull 8 pexcume OHAAUH, Komopble
umerom npuopumem Had sudeokoHpepeHycesaswvio. Oceewaemcsi npoyecc npogedeHusi cydebHuIX 3acedaHull 8
pedxcume OHAQUH HA cneyuanbHblx naamgopmax cydoe makux cmpaH, kak CLUIA, Ppanyus, AHeaus, Pecnybauka
KasaxcmaH, Ppanyus. CydebHoe pazbupamenbcmeo 8 pexcume OHAQUH ob6sezdaem docmyn K npagocyouro,
no3e0.151em yckopums paspeuleHue cnopos u cnocobcmayem sKOHOMuUU cy0ebHbIX Usdepicek 3a cuem onmumusayuu
cy0debHbIX pasbupamenbcma 8 pesxcume oHAAlH. OHO makdice nomozaem 8 pazpabomke npoekmoa cydebHbIX peweHull
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ons cyaeﬁ, umo npueoaum K CHUJXMCeHUK UX Hazpy3Ku, noseosisiem OH.llCll:l’H-Cy()aM oyeHusambs uJ/1U AdHaA/1U3Uposambs

Kayecmeo cydeGHbIX ycaye.

Kawuesvle caoea: cydebHoe 3acedaHue 8 pexcume OHAQUH, 3/1eKMPOHHbLIU cyd, 8U0deoKOH@epeHYC8s3b,

naamgopma.

ONLINE LITIGATION - A NEW STAGE IN THE VIRTUALIZATION OF CIVIL PROCEEDINGS

Pirmatov Otabek Shavkatovich,

Acting Assistant Professor

of the Department of Civil Procedural and
Economic Procedural Law,

Tashkent State University of Law,

Doctor of Philosophy in Law (PhD)

Abstract. This article discusses the issue of introducing in our country the conduct of online court hearings along
with the video conferencing mode. It was emphasized that online court hearings allow our citizens to defend their
rights and legitimate interests from home during the Covid-19 pandemic. It is argued that at the online court sessions,
the parties can attend the court session from their home, from work. The opinions of scientists from foreign countries
on the conduct of online court hearings are presented. This article also analyzes the procedure for conducting
synchronous and asynchronous court hearings, which is unusual for the Republic of Uzbekistan. At the same time,
aspects of online court hearings are highlighted, which take precedence over video conferencing. The process of online
court hearings on special platforms of courts of such countries as the USA, France, England, the Republic of Kazakhstan,
France is covered. Online litigation facilitates access to justice, expedites dispute resolution and helps save litigation
costs by streamlining online litigation. It also assists in the development of draft judgments for judges, which results
in reduced workload for judges, allowing online courts to assess or analyze the quality of judicial services.

Keywords: online litigation, electronic court, video conferencing, platform.

Kirish

Onlayn sud maijlislari Covid-19 pandemiya-
si sharoitida ommalashib bormoqda. Onlayn sud
maijlisi, ya’'ni “E-litigation” iborasi 1970-yillarda
AQSH sudlarida kompyuter texnologiyalarini keng
go‘llash orqali vujudga kelgan. Nikolay Andrianov
ta’kidlaganidek, onlayn sud majlisi boshqa sud
yordamini talab gilmaydi (ko‘pincha sudlar texnik
imkoniyatlar yo‘qligi sababli videokonferensaloga
o‘tkazishni rad etadi). Ikkinchidan, yig‘ilishning
ushbu formati taraf uchun ancha qulayroqdir,
chunki u sudga kelib o‘tirmaydi. Uchinchidan,
onlayn sud majlisi davomida sud bilan aloqga si-
fati videokonferensaloqa vaqtidan ancha yuqori
bo‘lishi mumkin, bunda sud zalidagi mikrofonlar
jarayon ishtirokchilaridan ancha uzoqroqda joy-
lashgan bo‘ladi [1].

Ridvan Arifinning ta’kidlashicha, Indonezi-
yada sud platformalarining yaratilishi to‘rtinchi
sanoat inqgilobi sharoitida sud qarorlarining ijro-
si, huquqiy yordam, sud xizmatini yaxshilash im-
konini bergan [2].

Kirill Korshunov quyidagilarni ta’kidlab o‘tadi:
“Onlayn sud majlislari videokonferensiyalardan

farq qgiladi, chunki onlayn sudda boshqa sudlar bi-
lan bog‘lanish shart emas. Shuning uchun arizalar
tezroq ko‘rib chiqiladi.

Amalda arbitraj sudlari tez-tez videokon-
ferensalogani tashkil gilishda yordam so‘rab,
umumiy yurisdiksiya sudlariga murojaat giladi.
Agar videokonferensaloqga yordamida yig‘ilishda
ishtirok etish to‘g'risidagi iltimosnoma qondiril-
sa, sud jarayoni ishtirokchisi videokonferensaloqa
tashkil etilgan sudga kelishi kerak bo‘ladi. Ushbu
sudning sudyasi protsess ishtirokchisining shaxsi-
ni aniglaydi va uning vakolatlarini tekshiradi.

Onlayn yig‘ilishda ishtirok etish boshqa sud-
ning yordamini talab gqilmaydi. Sud jarayoni
ishtirokchisi onlayn sud majlisida uydan yoki ofis-
dan qgatnashishi mumkin” [3].

Rus huqugshunoslari Ridvan Arifin, Niko-
lay Andrianovlarning fikriga qo‘shilgan holda,
aytishimiz mumkin, MDH mamlakatlarining sud
tizimida allagachon videokonferensaloga rejimi
joriy etilgan. Biroq videokonferensaloqa rejimi
boshqga sudlarning yordamini talab qiladi.

Jazoirlik professor Xachina Cherrounning
ta’kidlashicha, elektron sud jarayoni taraflar-
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ga an’anaviy qog'oz ko‘rinishidagi xizmatlar va
ma’lumotlarni taqdim etish, Internet orqali sud
xizmatlari ko‘rsatishni anglatadi.

Material va metodlar

Angliyada Money Slaim Online (pullik da’vo-
lar) tizimi orqali elektron ariza berish mumkin.
Secure Credential platformasida hisob qaydnoma-
sini ro‘yxatdan o‘tkazish, 100 000 funt sterlingga-
cha bo‘lgan summalar va ikkitadan kop bo‘lmagan
javobgar bo‘lganda, ushbu platformadan foydala-
nish mumkin. Ushbu platformadan foydalanilgan-
da, davlat bojidan imtiyoz beriladi.

Sud maijlislarida ishtirokchilar ishdagi aso-
siy hujjatlar, murojaat gilmoqchi bo‘lgan qonun
hujjatlari to‘g'risidagi ma’lumotlar ko‘rsatilgan
xotira kartasini taqdim etishlari shart.

Sud majlislari videotasvirga yozib olinadi va
real vaqt rejimida internet orqali efirga uzatiladi.

Fransiyada elektron sud hujjatlari va elek-
tron sudga chaqiruv xatlari taraflarning ro-
ziligi bilan amalga oshiriladi. Buning uchun
e-Barreau mobil versiyasidan foydalanish mum-
kin.

Biroq interfeysda sudlar hal qiluv garorining
to‘'liq matnini, ayniqgsa, protsess ishtirokchilari-
ning ism-familiyalarini e’lon qilishga haqli emas.
Taqigni buzganlik uchun jinoiy javobgarlik mav-
jud. Shu bilan birga, Fransiya kassatsiya instansiya
sudining barcha qarorlarini e’lon qilishi lozim.

Germaniyada sudlarga murojaat qilish imkoni-
ni beradigan EGVP pochtasi nomli bepul dastur
mavjud. EGVP hujjatlarni topshirish, gqabul qilish
va qayta ishlash, avtomatik elektron pochta xabar-
nomalari olish va h.k. imkonini beradi. Bundan
tashqgari, pullik shaxsiy hisob yordamida qarshi
taraf bilan muzokara olib borish va u tomonidan
taqdim etilgan hujjatlarga e’tiroz bildirish mum-
kin. Sud garorlari elektron shaklda qabul gilinadi
va rasmiy veb-saytlarda e’lon qilinadi [4].

[taliyada Processo Civile Telematico elektron
fuqgarolik protsessual tizimi orqali da’vo arizalari
topshirish va sud qarorlari nusxalari bilan tani-
shish mumkin. ERI bilan imzolangan elektron
hujjatlar Pek nomli elektron pochta tizimi orqali
yuboriladi.

PolisWeb tizimi fuqarolik, iqtisodiy arbitraj
ishlariga oid ma’lumotlar olish imkonini beradi.
Onlayn sud majlislari Processo Civile Telematico
platformadagi raqamli papkada bo‘lib o‘tadi. Unda
pochta orqali yuborilgan elektron hujjatlar ham,
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sud tomonidan gabul gilingan hujjatlar ham saqla-
nadi.

Processo Civile Telematico platformasiga
foydalanuvchi maxsus elektron pochta manzili
orqali kirish huquqiga ega. Bu platforma elek-
tron so‘rovlar yuborish va da’'vo arizlari hamda
ularning ilovalari, sud qarorlari bo‘yicha virtual
maslahatlar olish imkonini beradi.

Singapurda e-Litigation elektron sud tizimi-
dan faqat advokatlik firmalari va davlat idoralari
foydalanishi mumkin. Tizimga kirish uchun Sing-
Pass elektron identifikatori kerak bo‘ladi. Tizim
orqali elektron hujjatlarni sudlarga topshirish, ish
materiallarini saqlash, olish va yangilash, eSer-
vice yordamida sud hujjatlarini yuridik firmalar-
ga yuborish; ish holatlariga oid bildirishnomalar
va ogohlantirishlarni olish; hisobotlar yaratish,
tezkor kirish yordamida tugallangan sud ishlarini
qidirish mumkin [5].

Onlayn sud jarayoni taraflarning o‘zaro roziligi
asosida amalga oshiriladi va sud esa ularni onlayn
sud jarayonining aniq tartibi, asosiy shakllari, ular-
ning huquq va majburiyatlari, huquqiy oqibatlari,
operatsion amaliyoti to‘grisida xabardor qiladi.

Onlayn sud jarayoni platformasida taraflar
dalil almashish, sinxron yoki nosinxron sud maj-
lislarida ishtirok etishlari mumkin. Agar taraflar
dalillarni onlayn almashishga rozi bo‘lsalar-da,
lekin sud maijlisi bo‘yicha kelisha olmasalar, da-
lillarni sud platformasida almashishlari mumkin
bo‘ladi.

Tadqiqot natijalari

Onlayn sud jarayonlari va odatdagi sud jara-
yonlari bir xil yuridik kuchga ega bo‘lishi lozim.

Onlayn sud ishlarini yuritishda quyidagi prin-
siplarga amal qilish zarur:

1) ixtiyoriylik tamoyili. Taraflarning sud jara-
yonini ganday tartibda (onlayn yoki oflayn) tan-
lash huquqi hurmat qilinadi va ushbu huquq ka-
folatlanadi. Taraflarning roziligisiz sud jarayoni
onlayn tartibda o‘tkazilmaydi;

2) huquglarni himoya qilish tamoyili. Taraf-
larning onlayn sud majlisi to‘g'risida ogohlanti-
rish, xabarnoma yuborish, o‘zga shaxslarning sud
majlislariga aralashishiga yo‘l qo‘ymaslik va taraf-
larning sud huquglarini buzmaslik;

3) qulaylik tamoyili. Axborot texnologiyalarini
go‘llashni kuchaytirish orqali taraflar uchun sud
xarajatlarini kamaytirish va nizolarni hal qilish
samaradorligini oshirish. Onlayn sud majlislari
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voyaga yetmaganlar, qariyalar va nogironlar kabi
ijtimoiy himoyaga muhtoj qatlamga sud xizmat-
laridan foydalanish uchun qulayliklar yaratishi;

4) xavfsizlik va ishonchlilik tamoyili. Onlayn
sud majlislarida tijorat sirlari, oila bilan bog'liq sir-
lar, shaxsiy ma’lumotlar himoya qilinadi. Onlayn
sud ishida ma’lumotlar xavfsizligi kafolatlanadi.

Onlayn sud ishlarini yuritishda xalq sudi taraf-
lar roziligini oladi va onlayn sud jarayonining o‘zi-
ga xos havolalari, asosiy shakllari, huquq va maj-
buriyatlari, huquqiy oqibatlari va ishlash usullari
to‘g'risida xabar beradi.

Agar taraflar onlayn sud jarayonini qo‘llashga
rozi bo‘lsa, lekin onlayn sud jarayonlarida ishtirok
etmasa yoki protsessual muddat ichida oflayn ish
yuritishga o‘tkazish to‘g'risida ariza bermagan
bo‘lsa, sud arizani ko‘rmasdan qoldirishi mumkin.

Onlayn sud jarayonlarida ishtirok etayotgan
shaxslar sud platformasida haqiqiy ism-familiyasi
bilan ro‘yxatdan o‘tishlari lozim. Fuqarolik ishlari
bo'yicha sudlar platformada taraflar va protsess
boshqa ishtirokchilarining haqiqiy telefon raqami,
yashash guvohnomasi (pasport, ID karta) raqami,
yashash manzili, yuridik shaxslarning joylashgan
mangzili, bank hisob ragamlarini taqqoslash orqali
ularning haqiqiyligini tekshiradi. Shaxsni onlayn
identifikatsiyalash tekshiruvi tugagandan so‘ng
ularga sud majlisiga kirish uchun login va parol
beriladi.

Onlayn sud muhokamasida ishtirok etayotgan
protsess ishtirokchilari sud jarayoni platforma-
sining maxsus login va parolini to‘g‘ri saqlashlari
shart. Maxsus login va parol sud jarayoniga kirish,
shaxsni tasdiglash imkonini beradi.

Fuqarolik ishlari bo‘yicha sud onlayn tartibida
dalil almashish, sud majlislarida ishtirok etish-
da shaxsni yana bir bor tasdiglash lozim bo‘ladi.
Agar, haqigatan ham, zarur bo‘lsa, oflaynda sud
uning shaxsini tasdiqlaydi.

Fuqarolik ishlari bo‘yicha sudlar onlayn tar-
tibda amalga oshirilganda, tijorat sirlari, shaxsiy,
oilaviy masalalar bo‘yicha ma’lumotlar qonun bi-
lan himoya qilinadi.

Agar da’vogar da'vo arizasini onlayn tarzda
topshirsa, sud da’vo arizasi va unga ilova qilingan
hujjatlar bo‘yicha quyidagi harakatlarni amalga
oshiradi:

1) sud xarajatlari to‘langan bo‘lsa, dalillar va
boshqga hujjatlar tagdim etilgan bo‘lsa, fugarolik
ishining ro‘yxatga olinganligi va fuqarolik ishining

ish yurituviga gabul qilinganligi to‘g‘risidagi bildi-
rishnomani yuboradi;

2) agar taqdim etilgan materiallar talabga
javob bermasa, ish hujjatlariga qo‘shimchalar va
tuzatishlar kiritish to‘g'risida oz vaqtida xabar-
dor qilinadi, qo‘shimchalar hamda tuzatishlarning
mazmuni, muddatlari to‘grisida aytiladi. Ishni
gabul qilish vaqti qo‘shimcha materiallarni olgan
kundan boshlab gayta hisoblanadi;

3) materiallarga qo‘yilgan talablarga javob
bermasa, da'vogar qo'yilgan talablarni bajarma-
sa hamda mazkur ish fuqarolik sudiga taalluqli
bo‘lmasa, onlayn arizani qabul qilishni rad qiladi.

Agar taraflar ariza, shikoyat va boshqa mate-
riallarni onlayn tarzda yuborgan bo‘lsa, fugarolik
ishlari bo‘yicha sud taraflardan ularning qog‘oz
nusxalarini taqdim etishni talab gilmaydi.

Agar fuqarolik ishi bo‘yicha onlayn ish bosh-
lansa, fugarolik ishlari bo‘yicha sud taraflar yoki
sudning boshqa ishtirokchilaridan sud jarayoni-
da onlayn ishtirok etishga rozilik so‘raydi. Agar
xabardor qilingan shaxs onlayn usuldan foydala-
nishga rozilik bildirsa, u xabarnomani olgandan
keyin uch kun ichida sud platformasi orqali o'z
shaxsini ro‘yxatdan o‘tkazadi. Agar xabardor qi-
lingan shaxs onlayn usuldan foydalanishga aniq
rozilik bermasa va fuqarolik ishlari bo‘yicha sud
tomonidan belgilangan muddat ichida sud jara-
yoniga ro‘yxatdan o‘tib, tizimga kira olmasa, xa-
bardor qilingan shaxsga tegishli sud jarayonlari
oflayn rejimda o‘tkaziladi.

Taraflar platforma orqali sud hujjatlari va ma-
teriallarini to‘ldirishlari mumkin. Masalan, da'vo
arizasi, qarshi da’vo arizasi, ishonchnoma va bosh-
ga yozma dalillar.

Taraflar oflayn fuqarolik sud ishi hujjatlari
yoki dalil materiallarini elektron tarzda qayta ish-
lashlari va ularni skanerlash, qayta suratga olish
yoki transkripsiya qilish orqgali sud jarayonining
platformasiga yuklashlari mumkin. Agar da'vo
materiallari elektron ma’lumotlar bo‘lsa va sud ja-
rayoni platformasi elektron ma’lumotlarni saqlay-
digan platformaga ulangan bo‘lsa, taraflar elek-
tron ma’lumotlarni to‘g‘ridan-to‘g'ri sud jarayoni-
ga yuborishlari mumkin.

Agar taraflarga elektron materiallarni top-
shirish, haqgiqatan ham, giyin bo‘lsa, fugarolik ish-
lari bo‘yicha sud taraflarga oflayn rejimdagi mate-
riallarni elektron tarzda qayta ishlash va ularni sud
jarayoniga olib kirishga yordam berishi mumkin.

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



NT D4

— 12.00.04 - FURAROLIK PROTSESSUAL HUQUQI.

B XO'JALIK PROTSESSUAL HUQUAL.
g HAKAMLIK JARAYONI VA MEDIATSIYA

7
'fUNN

Taraflar taqdim etgan elektron materiallar diqlaydi. Fuqarolik ishlari bo‘yicha sud tomonidan
fugarolik ishlari bo‘yicha sud tomonidan ko‘rib tasdiglanmagan dalillar sud tomonidan baholan-
chiqilib, tasdiglanganidan keyin to‘g‘ridan-to‘g'ri maydi.
sud jarayonida qo‘llanilishi mumkin. Sud muhoka- Taraflar tomonidan taqdim qilingan dalillar
masida quyidagi holatlarda sud taraflardan blokcheyn texnologiyasi orqali saqlansa, mazkur
hujjatlarning asl nusxalarini taqdim etishni talab dalillar qonunchilik tartibiga zid bo‘lmasa, sud to-
qgiladi: monidan magbul dalil sifatida baholanadi.

1) qarshi taraf elektron materialning asl nus- Agar taraflardan biri blokcheyn texnologi-
xasiga zid ekanligini isbotlovchi dalillar taqdim qgilsa;  yasiga asoslangan elektron dalillarning haqiqiy

2) elektron materiallar mazmuni aniq bo‘lma-  emasligini da’vo qilsa va sabablarni isbotlash yoki

sa yoki tartibsiz shaklda taqdim etilgan bo‘lsa; tushuntirish uchun dalillar keltirsa, fugarolik ish-
3) fuqarolik ishlari bo‘yicha sud hujjatlarning lari bo‘yicha sud qarshi tarafning iltimosnomasini
asl nusxalarini topshirishni zarur deb bilsa. ko‘rib chiqadi.
Quyidagi hollarda fugarolik ishlari bo‘yicha Fuqarolik ishlari bo‘yicha sud blokcheyn tex-

sud hujjatlarning asl nusxasini talab qilmaydi:  nologiyasida saglangan elektron ma’lumotlarni
1) qarshi taraf elektron materialning asl nus- saqlash bilan bog‘liq texnik masalalar bo‘yicha fikr
xaga mos kelishiga hech ganday e’tiroz bildirma-  bildirish uchun sud ekspertizasi tayinlashi yoki

gan bo‘lsa; mutaxassis fikrini olishi mumkin.

2) elektron hujjatlar notarius tomonidan tas- Quyidagi hollarda sud majlisi nosinxron tarzda
diglangan bo‘lsa; olib boriladi:

3) elektron materiallar oldingi sud jarayonla- 1) taraflar uchun bir vaqtning o‘zida sud jara-
rida taqdim etilgan va fuqarolik ishlari bo‘yicha yonida ishtirok etish qiyin bo‘lsa;
sud tomonidan qgabul qilingan bo‘lsa; 2) taraflardan biri nosinxron sud majlisi o‘tka-

4) elektron materiallar asl nusxalari onlayn zish to‘g'risida yozma ariza bersa hamda barcha
yoki oflayn usullar bilan tagqoslangan bo‘lsa; taraflar bunga rozi bo‘lsa.

5) elektron materiallar asl nusxalariga mos ke- Fuqarolik ishlari bo‘yicha sud taraflarning xo-
lishini isbotlovchi boshqa dalillar mavjud bo‘lsa. hish-istaklari, ishning holati, ijtimoiy ta’siri, texnik

Shuningdek, fuqarolik ishlari bo‘yicha sudda shartlari va boshqga omillarni inobatga olgan hol-
taraflar ishning holatlariga asoslanib, onlayn tar- da, onlayn sud jarayonini videoqayd etishga rux-
tibda dalillar almashish, sud majlisini sinxron yoki  sat berishi mumkin hamda bu haqda ajrim chiga-
nosinxron usulda o‘tkazishni tanlashi mumkin. rishi lozim.

Taraflar bir vaqtning o‘zida onlayn tarzda da- Fuqarolikishlaribo‘yicha sud taraflarning hech
lillarni almashishni tanlasalar, ular fuqarolik ish-  biri texnik sharoitiga ko‘ra, onlayn sud majlisi-
lari bo‘yicha sudi tomonidan belgilangan vaqtda da ishtirok etolmasligini aniqlasa, ishda ishtirok
sud jarayoniga kirishadi va sud jarayoniga olib etuvchi shaxslarni tekshirish zarurati bo‘lsa (egi-
kelingan dalillar va boshqa materiallar yoki ular-  zaklar, o'xshash opa-singil, aka-ukalar), ko‘chmas
ning nusxalarini almashadilar. Bir-biriga o‘zaro  obyektlarni joyida ko‘zdan kechirish kerak bo‘lsa,
so‘rovlar yuborishadi. fuqgarolik ishi giyin va murakkab, ko‘plab dalillar

Taraflar nosinxron tarzda dalillarni almashish- mavjud va onlayn sud jarayonini qo‘llash faktlarni
ni tanlasalar, ular fuqarolik ishlari bo‘yicha sud to-  aniqglash va qonunni qo‘llash uchun qulay bo‘lma-
monidan belgilangan oqilona muddat ichida sud ja-  sa, fugarolik ishida milliy xavfsizlik yoki davlat siri
rayonining platformasiga alohida kirishi, sud jara-  bilan bog‘lig ma’lumotlar bo‘lsa, bu ish katta ijti-
yoniga olib kirilgan dalil materiallarini tekshirishi ~moiy ta’sirga ega va unga keng jamoatchilik e’ti-
va o‘zaro so‘rov xulosalarini berishi kerak bo‘ladi. ~ bori qaratilgan bo‘lsa, fuqarolik ishlari bo‘yicha

Agar taraflar dalillarni onlayn almashishga sud onlayn sud muhokamasi uchun mos bo‘lma-
rozi bo'lsa, lekin aniq usul bo'yicha kela olmasa- gan boshqga holatlar mavjud deb hisoblasa, ishni
lar, bir vaqtning o‘zida onlayn dalillar almashinuvi  odatiy tartibda o‘tkazish to‘g'risida ajrim qabul
go‘llaniladi. qiladi.

Fuqarolik ishlari bo‘yicha sud dalillarning Onlayn sud majlisida fuqarolik ishini sudga
haqiqiyligi, qonuniyligi va ahamiyatliligini tas- tayyorlash, sud muhokamasi, dalillarni baholash va
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boshqga harakatlar protsessual qonunchilikning te-
gishli qoidalariga muvofiq amalga oshirilishi lozim.

Fuqarolik ishlari bo‘yicha sud fuqarolik
sud ishi onlayn yoki oflayn rejimda o‘tkazilishi
to‘g'risida taraflarni ogohlantirishi lozim.

Onlayn sud muhokamasida davlat gerbi aks
etgan, sudyaning ism-sharifi ko‘rinadigan holatda
olib borilishi zarur.

Onlayn sud majlisini sayyor tarzda, ya’'ni fuqa-
rolik ishlari bo‘yicha sudning binosidan boshga joy-
da onlayn sud tashkil qilish zarur bo‘lsa, sayyor on-
layn sud maijlisini sud raisi tasdiglab berishi kerak.

Onlayn sud jarayonida ishtirok etayotgan
shaxslar sud majlisida tinch, boshga shaxslarning
aralashuvisiz, kerakli yorug‘lik mavjud bo‘lgan, alo-
qa signali yaxshi joyni tanlashi kerak hamda audio
va video effektlarga ta’sir ko‘rsatadigan joyda qat-
nashmasligi zarur. Boshqa shaxslarning aralashuvi,
aloganing sifatsizligi sud jarayonining jiddiy buzi-
lishiga olib keladi. Zarur bo‘lganda, fuqarolik ishlari
bo‘yicha sud taraflardan belgilangan joyda onlayn
sud jarayonini o‘tkazishni talab qilishi mumkin.

Tarmoqning ishlamay qolishi, uskunaning
shikastlanishi, elektr ta’'minotining uzilishi yoki
fors-major hollari bundan mustasno, agar taraf
onlayn sababsiz sud majlisida gatnashmasa, u
“sudga kelishdan bosh tortgan” hisoblanadi.

Onlayn sud majlislarida ishtirok etayotgan
shaxslar odob-axloq qoidalari va sud intizomiga
rioya qilishlari shart.

Agar guvohlar onlayn sud majlisida ishtirok
etayotgan bo‘lsalar, fuqarolik ishlari bo‘yicha
sud ularning ishga aralashuviga yo‘l qo‘ymasli-
gini ta’'minlashi kerak. Onlayn guvohlik xonasi va
boshqa holatlar sud platformasida shakllantirilishi
lozim. Sud zarur deb topsa, guvohni oflayn rejimda
ko‘rsatma berish uchun sudga chaqirishi mumkin.

Fuqarolik ishlari bo‘yicha sudning roziligisiz
hech kim qonun va qoidalarni buzgan holda, on-
layn sud jarayonini o‘z ichiga olgan audio, video
va grafik materiallarni yozib olishi, saqlashi yoki
targatishi mumkin emas.

Onlayn sud muhokamasi qo‘llaniladigan hol-
larda fugarolik sud ishijarayonida elektron fayllar
yaratilishi kerak. Elektron arxivlarni topshirish,
saqglash va ulardan foydalanish sudning ichki tar-
tib-qoidalariga muvofiq amalga oshiriladi.

Agar ishda qog‘oz materiallar bo‘lmasa yoki
barcha qog‘oz materiallar elektron materiallarga
aylantirilgan bo‘lsa, birinchi instansiya sudi ish

hujjatlarini apellyatsiya instansiyasiga topshirish-
da qog'oz fayllar o‘rniga elektron fayllardan foy-
dalanishi mumkin.

Qog‘oz hujjatlar materiallari mavjud bo‘lsa,
onlayn sud jarayoniga taallugli bo‘lgan hollar-
da, fayllar tegishli ichki qoidalarga muvofiq top-
shiriladi va saqlanadi.

Onlayn sud platformasida elektron materi-
allarni topshirish, ijro varaqalarini elektron tarz-
da MIBga yuborish mumkin.

Fuqarolik ishlari bo‘yicha sudlar platforma
orqali mulkka taqiq qo'yilganini tekshirish, on-
layn tartibda narxlarni aniglash va mol-mulklarni
baholash, onlayn auksion platformalar va kredit
tizimlaridan qarzdorlikni aniqlashtirishi mumkin.

Mulkni tekshirish, unga nisbatan da’vo ta’'min-
lash choralarini ko‘rish onlayn tarzda amalga
oshirilishi mumkin.

Onlayn sud muhokamasida ishtirok etuvchi te-
gishli subyektlar ma’lumotlar xavfsizligi va shaxsiy
ma’lumotlarni himoya qilish bo‘yicha tegishli gonun
va qoidalarga rioya qilishlari, shuningdek, ma’lu-
motlar xavfsizligi va shaxsiy ma’lumotlarni himoya
qilish majburiyatlarini bajarishlari shart. Fugarolik
ishlari bo‘yicha sud tomonidan qonunga muvofiq
oshkor qilinganlardan tashqari, hech kim qonun
hujjatlari va me’yoriy hujjatlar buzilgan holda, on-
layn sud jarayonlari ma’lumotlarini oshkor qilish,
tarqatish va ulardan foydalanishga haqli emas.

Fuqarolik ishlari bo‘yicha sud shaxsiy ma’lu-
motlarni himoya qilish va sud ishlarini yuritishni
buzish holatlarini aniqlasa, tegishli shaxslar va xo-
dimlar qonuniy javobgarlikka tortilishi mumkin.
Zarurat tug'ilganda, jinoiy javobgarlikka tortish
magqsadida ma’lumotlar prokuratura organlariga
yuborilishi lozim.

Tijorat sirlari, davlat sirlari, oilaviy yoki shax-
siy ma’lumotlar onlayn sud jarayonida oshkor
qilinmaydi. Bunday turdagi fugarolik sud ishlari
onlayn sud jarayonining audio, video, grafik yoki
matnli materiallarini yozib olish, saqlash yoki
tarqatish mumkin emas.

Tadqiqot natijalari tahlili

Bizning nazarimizda, onlayn sud - bu fuqaro-
lik sud ishini onlayn tarzda ro‘yxatdan o‘tkazish,
onlayn tarzda davlat bojini to‘lash, sud hujjatla-
rini yuborish va onlayn chaqiruv qog‘ozlari orqali
taraflarni ogohlantirish, maxsus platformada sud
muhokamasini o‘tkazish hamda sudning hal giluv
garorini e’lon qilishidir.

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



NEEHIRN

12.00.04 - FURAROLIK PROTSESSUAL HUQUQI.

XO'JALIK PROTSESSUAL HUQUAL.
HAKAMLIK JARAYONI VA MEDIATSIYA

Onlayn sud muhokamalari odil sudlovga
erishishni osonlashtiradi, nizolarni tezroq hal
qilish imkonini beradi, sud jarayonini onlayn re-
jimga o‘tkazish orqali sud xarajatlarini tejashga
yordam beradi. Bundan tashqari, sudyalar uchun
sud qarorlari loyihasini ishlab chigishda ko‘mak-
lashadi, natijada sudyaning ish hajmini oshiradi.

Onlayn sud sud xizmatlari sifatini baholash
yoki tahlil qilish imkonini beradi.

AQSH, Singapur, Irlandiya, Vengriya kabi mam-
lakatlar sud majlislarida audio yozib olish va uni tran-
skripsiya qilish tizimlari keng qo‘llanilmoqda. Ovoz
yozib olish sud kotiblarining ishini osonlashtiradi.
Singapurda stenograf to‘g'ri chigishi uchun sudya va
taraflar oz ko‘rsatmalarini takrorlashi mumkin.

Onlayn sud majlislari quyidagi afzalliklarga ega:

- masofadan turib sud majlisida ishtirok etish
imkoniyatining mavjudligi (sudning mobil ilova-
lardan foydalanish orqali);

- nosinxron sud majlisining mavjudligi;

- avtomatlashtirilgan protseduralar orqali sud
hujjatlari va sud harakatlarini kuzatib borish im-
koniyati berilishi;

- sudyalar tomonidan sun’iy intellekt tex-
nologiyalaridan foydalanib, ish materiallarini tah-
lil qilgan holda qaror gabul qilish;

- audio protokol tizimlaridan foydalanish im-
koniyati;

- sud hujjatlarini avtomatlashtirilgan holda
tarqatish (chaqiruv qog'ozlari, sud topshiriglari
va boshgqalar);

- hujjatlarning to‘liq hajmda ekanligini elek-
tron ko‘rib chiqish imkoniyati mavjud bo‘ladi.

Xulosalar

Onlayn sud jarayonlarini standartlashtirish,
Internet bilan bog'liq nizolarni hal qilish uchun In-
ternet texnologiyasidan foydalanish taraflar uchun
sud jarayonini osonlashtirish va ishlarni ko‘rib
chigish samaradorligini oshirishga xizmat qiladi.

Onlayn sud jarayonlarini o‘tkazish uchun nor-
mativ talablarni soddalashtirish va ulardan foy-
dalanish amaliyotini mos ravishda kengaytirish,
fuqarolik sud ishlarini ko‘rib chigishni yanada
avtomatlashtirish va robotlashtirish, texnologi-
yalarni soddalashtirilgan tartibda ish yuritishga
joriy etishimiz mumkin.

REFERENCES

1. Shortreed. Online legal magazine. Available at: https://shortread.ru/kak-hodatajstvovat-o-provedenii-on-
lajn-zasedaniya-chtoby-arbitrazhnyj-sud-ego-dovletvoril/.

2. Arifin R. Legal Services and Advocacy in the Industrial Revolution 4.0: Challenges and Problems in Indone-
sia, Indonesian Journal of Advocacy and Legal Services, vol. 1, pp. 159-162. DOI: https://doi.org/10.15294 /ijals.

v1i2.36488/.

3. Platforma. Pervyj v rossii servis po finansirovaniju sudebnyh sporov [Platforma is the first russian dispute fi-
nancing service]. Available at: https://platforma-online.ru/media/detail/onlayn-zasedaniya-v-arbitrazhnykh-su-

dakh-kak-yuristy-polzuyutsya-ovym-servisom/.

4. Jelektronnoe pravosudie v stranah mira [Electronic justice around the world]. Available at: https://ilex.by/

news/elektronnoe-pravosudie-v-stranah-mira/.

5. Lupo G., Bailey J. Designing and Implementing e-Justice Systems: Some Lessons Learned from EU and Cana-
dian Examples. Laws, 2014, no. 3, pp. 353-387. DOI: 10.3390/laws3020353.

6. E-justice: enhancing transparency, effectiveness and access to justice. Available at: https://www.un-
.org/ruleoflaw/blog/2016/06/e-justice-sharing-national-experiences-in-enhancing-transparency-effective-

ness-and-access-to-justice/.

7. How the U.S. can compete with China on digital justice technology. Available at: https://www.brookings.
edu/techstream/how-the-u-s-can-compete-with-china-on-digital-justice-technology/.

8. E-justice: does electronic court reporting improve court performance? Available at: https://blogs.world-
bank.org/europeandcentralasia/e-justice-does-electronic-court-reporting-improve-court-performance/.

9. Velicogna M. Electronic Access to Justice: From Theory to Practice and Back, Droit et cultures [En ligne], 61,
2011-1, mis en ligne le 18 octobre 2011, consulté le 22 décembre 2021. Available at: http://journals.openedition.

org/droitcultures/2447.

10. Quality of justice including digital transformations of the judiciary. Available at: https://www.coe.int/en/

web/cepej/cepej-work/quality-of-justice/.

YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HIPUOWHECKMX HAYK / REVIEW OF LAW SCIENCES

ISSN Z181-319X



2.00.06 - TABIIY RESURSLAR HUQUQI.

AGRAR HUOUC.
EKOLOGIK HUQUQ

UDC: 349.6(042)(575.1)
ORCID: 0000-0001-9357-3200

SHAHARSOZLIK SOHASIDA EKOLOGIK TALABLARGA
RIOYA ETISHNING HUQUQIY MASALALARI

Uzakova Go‘zal Sharipovna,
Toshkent davlat yuridik universiteti
“Ekologiya huquqi” kafedrasi mudiri,
yuridik fanlar nomzodi, dotsent,
e-mail: g.uzakova@tsul.uz

Annotatsiya. Shaharsozlik sohasida ekologik talablarga rioya etish masalalari huquqiy fanlarning ham o‘rga-
nish obyekti bo‘lib, bunday talab va me’yorlarni belgilashdan asosiy maqsad fuqarolar uchun qulay yashash sharoiti-
ni ta’'minlashdan iboratdir. Shaharlar atrof-muhitini huquqiy muhofaza qilish masalalari BMTning Inson atrof-muhi-
ti masalalari bo'yicha Stokgolm konferensiyasi (1972-yil), BMTning uy-joy va barqaror shahar rivojlanishi bo‘yicha
Xabitat 111 konferensiyasida (2016-yil 17-20-oktabr, Kito, Ekvador) ko'rib chiqilgan bo‘lib, Xabitat Il konferensiyasi
doirasida yangi shaharsozlik dasturi qabul qilindi. Bugungi kunda dunyo shaharlaridagi asosiy ekologik muammolar
qurilish ishlarini amalga oshirish bilan bog‘liq ravishda ko‘rib chiqiladi. Bunda qurilish ishlarini amalga oshirishning
tashkiliy-huquqiy chora-tadbirlari va ilmiy-nazariy asoslarini o‘’rganishga yuridik fanlar tizimida alohida e’tibor qa-
ratiladi. Mazkur maqolada hududlarni zonalashtirish, qurilish jarayonini ekologizatsiyalash, “yashil” iqtisodiyotni
rivojlantirishning afzalliklari, chiqitsiz texnologiyalarni joriy etish, shuningdek, energiya tejamkor bino-inshootlar
va uy-joylarni barpo etish masalalari ilmiy-huquqiy jihatdan o‘rganildi. Bundan tashqari, atrof-muhitni muhofaza qi-
lish sohasidagi strategik maqsadlarga erishishda ekologik jihatdan samarali innovatsion texnologiyalarni joriy etish,
atrof-muhitga salbiy ta’sirining oldini olish va kamaytirish, ekologik yo‘naltirilgan iqtisodiyotning o’sishini ta’min-
lash, qurilish faoliyatida ham “yashil” standartlarni qo‘llashning ilmiy-nazariy asoslari ishlab chiqildi.

Kalit so‘zlar: barqaror rivojlanish, shaharsozlik faoliyati, “yashil” iqtisodiyot, “yashil” standartlar, ekologizatsi-
yalash, kamchiqit texnologiya, energiya tejamkor inshoot.

MMPABOBBIE BOIIPOCKI COBJIIOAEHUA 3KOJIOTUYECKUX TPEFOBAHUI B CPEPE
I'PAJOCTPOUTEJ/IbCTBA

Y3akoga I'ysas IllapunoBHa,

KaHAUAAT IOPUUYECKHX HAYK, JOLEHT,
3aBeytolias Kapeapoi “IKosiorudecKoe npaso”
TaukeHTCKOTO rocyJapCTBEHHOI0
IOPUANYECKOI0 YHUBEPCUTETA

AHHOmMayus1. Bonpocbl co61100eHUs1 3K0102UHecKUx mpe6osaHull 8 epadocmpoumenbcmae makice s64510mcs
065eKMOoM U3y4YeHUsl Hpudu4eckux HAaykK, OCHOBHOU Ue/blo onpedeqeHUss MAakux mpeboeaHull U HopmMamusos
cuumaemcsi obecneverue 621020NpUIMHbIX YCA08UU HCU3HU 2paxcdaH. Bonpocwl npagosoli oxpaHbl 20podckoli cpedbl
paccmampusaaucy Ha Cmok2o1bMcKoll KoHepeHyuu no npobaemam okpyxcarouel yeaoseka cpedel (1972 200),
KoHgpepenyuu Xabumam-1II no sxcunwvio u ycmoiiuusomy 2opodckomy passumuto (17-20 okmsbps 2016 2oda, Kuomo,
Jkeadop), u 8 pamkax koH@pepeHyuu Xabumam-III 6bl1a npuHsmMa Hosas npozpamma 2padocmpoumeanbcmasd.
Ce200Hs1 0CHOBHbIE 9KO/102U4ECKUE NPO6aeMbl 8 20p00aX MUPA pACCMAMPUBAIOMCS 8 C853U C OCywecmeeHuem
cmpoumensHbix pabom. B cucmeme puduveckux HaQyk 0cob6oe BHUMAHUe ydens1emcs u3y4eHuio op2aHu3ayuoHHo-
npasoevix Mep U HAYYHO-Meopemuyeckux OCHO8 CmpoumeabHblX pabom. B danHoll cmambve ¢ Hay4Hol Uu
ropuduyeckoll mouku 3peHust 6bl1U U3yYeHbl 80NPOCHI 30HUPOBAHUS MeppUMopuUll, 3IK0102U3ayuu CmpoumeabHo20
npoyecca, npeumyujecmea pa3gumus «3e/1eHoll» IKOHOMUKU, 8HeOpeHUs1 6e30MmX00HbIX MeXHO102Ull, a Makxice
co30aHusa aHepzoapgexkmusHbix 30aHull u domos. Kpome mozo, 6blau paspabomaHsvl HAy4HO-meopemu4eckue
0CHO8bl 8HedpeHUs IKo/102u1ecKuU 3P PekmueHbIX UHHOBAYUOHHbIX MeXHO102Ull 8 docmuiceHue cmpame2u4eckux
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yesell 8 obsacmu oxpaHvl oKpydxicaroujell cpedvl, NpedomaepawjeHusl U CHUMCEeHUs1 HeaamugHo20 803delicmaus Ha
oKpyscaowyr cpedy, obecneveHus pocma 3K0/102u4ecku OPUeHMUPOB8AHHOU IKOHOMUKU, NPUMEHEHUS! «3€/1eHbIX»

cmaHdapmos 8 cmpoumesbHoll dessmenbHOCMU.

Kawuessie caosa: ycmoz‘]queoe passumue, epaaocmpoumeﬂbHaﬂ desimesibHOCMb, «3€/eHas» 3KOHOMUKA,
«3esleHble» cmaHdapmbl, JKos102Uu3ayusl, MA/N100MX00HblE MEXHO/102UU, aHepzoagﬁg‘}eKmueHoe cmpoumesibCmeo.

LEGAL ISSUES OF ENVIRONMENTAL COMPLIANCE IN URBAN PLANNING

Guzal Uzakova Sharipovna,

Head of the Environmental Law Department
of Tashkent State University of Law,

PhD, Associate Professor

Abstract. The issues of compliance with environmental requirements in the field of urban planning are also the
subject of study of legal sciences, and the main purpose of setting such requirements and standards is to provide
comfortable living conditions for citizens. Issues of legal protection of urban environment were discussed at the UN
Stockholm Conference on Human Environment (1972), the UN Habitat Il Conference on Housing and Sustainable
Urban Development (October 17-20, 2016, Kyoto, Ecuador). A new urban development program was adopted as part
of the Habitat III conference. Today, the main environmental problems in cities around the world are considered in
connection with the implementation of construction work. At the same time, special attention is paid in the system
of legal sciences to the study of organizational and legal measures and the scientific and theoretical basis of the
construction work. This article examines the issues of zoning, greening the construction process, the benefits of
developing a “green” economy, the introduction of waste-free technologies, as well as the construction of energy-
efficient buildings and housing. In addition, the scientific and theoretical basis for the introduction of environmentally
friendly innovative technologies in achieving strategic goals in the field of environmental protection, prevention
and reduction of negative impact on the environment, ensuring the growth of environmentally oriented economy,

application of “green” standards in construction.

Keywords: sustainable development, urban planning, “green” economy, “green” standards, environmentalization,

low-tech, energy-efficient construction.

Kirish

Ekologizatsiya haqida soz borganda, shuni
ta’kidlash lozimki, ekologiya huquqi kompleks
huquq sohasi sifatida jamiyat va tabiat o‘rtasida-
gi o‘zaro munosabatlar sohasida shakllanadigan
murakkab munosabatlarni tartibga soladi. Ushbu
jarayonda vujudga keladigan munosabatlarni ikki
turga ajratish mumkin: iqtisodiy (insonlar tomoni-
dan ularning ehtiyojlarini qondirish uchun tabiiy
resurslardan foydalanish) va ekologik (insonlar
va ularning tabiiy yashash muhitini saqlab qolish
uchun atrof-muhitni muhofaza qilish). Professor
Sh.X. Fayziyev ta’kidlaganidek, ekologizatsiyalash
jarayoni, ya'ni ekologik norma va talablarni te-
gishli qonunchilik bilan tartibga solinadigan ishlab
chigarish-xo‘jalik faoliyatiga tatbiq etish jarayoni
kun sayin o‘sib bormoqda. Bu ekologizatsiyalash-
gan normativ-huquqiy hujjatlar miqdori oshishi
hamda takomillashuviga sabab bo‘lmoqgda [1].

B.B. Alixonov esa “boshqga sohalardagi qonun-
chilikning ekologiya talablariga mutanosibligi,
uning jamiyat ehtiyojlariga muvofiqligini ta’'min-
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lash ekologik qonunchilikni takomillashtirish-
ning asosiy mezonlaridan sanaladi” [2], deb hi-
soblaydi.

M.M. Brinchukning yozishicha, ekologizatsiya
ekologik talablarni joriy qilish va tatbiq etish ja-
rayoni sifatida insonlarning xo‘jalik va atrof-muhit
tabiiy holatiga salbiy ta'sir ko‘rsatishi mumkin
bo‘lgan boshqa faoliyatlarini amalga oshirishla-
rida inobatga olishlari lozim bo‘lgan tabiatni rivoj-
lantirish qonunlari ustuvorligini e’tirof etishga
asoslanadi. Uning maqsadi ekologik talablarni
xo'jalik, boshqgaruv va atrof-muhit tabiiy holatiga
salbiy ta’sir ko‘rsatishi mumkin bo‘lgan boshqa
faoliyatni amalga oshirish jarayoniga tatbiq etish-
dan iborat [3].

Ekolog-huqugshunos olim D.I. Safarov ta’kid-
laganidek, aksar hollarda ekologizatsiyalash
masalasi atrof tabiiy muhit va alohida tabiiy re-
surslarni muhofaza qilishni ta’'minlash zaruriyati
nuqtayi nazaridan tadbirkorlik subyektlari faoli-
yatini cheklash bilan bog‘liq bo‘ladi. Muallifning
fikricha, ekologizatsiyalash, shubhasiz, ekologik
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munosabatlarni huquqiy tartibga solish sohasini
kengaytirish hamda sifatini oshirishga xizmat qi-
luvchi jarayon bo'lib, basharti, u ekologik qonun-
chilik doirasida puxta o‘ylanmagan, har tomonla-
ma ishlanmagan va sinovdan o‘tkazilmagan bo‘lsa,
o‘zini oqlamasligi mumkin [4].

Tabiiy resurslardan foydalanish va
atrof-muhitni muhofaza qilish munosabatlari
“ikki tomonlama jarayon” hisoblanadi. “Tabiat-
ni muhofaza qilish, agar dialektik tushuniladi-
gan bo‘lsa, undan oqilona, har tomonlama va il-
miy jihatdan foydalanishni anglatadi” [5]. Tabiiy
obyektlardan foydalanish va atrof-muhitni muho-
faza qilishdan kelib chigadigan munosabatlar
o‘xshashdir. Bu munosabatlar turlicha bo‘lsa-da,
ularning kelib chiqish sohasi bir xil, yagona maq-
sad va mazmunga ega (tabiat yoki uning tarkibiy
gismlarini saqlash, tiklash, yaxshilash, oqilona
foydalanish). Tabiiy resurslardan foydalanish va
atrof-muhitni muhofaza qilish sohasidagi muno-
sabatlar shu qadar chambarchas bog‘ligki, aslida,
ularni bir-biridan ajratish qiyin [6], garchi bu mu-
nosabatlar ayrim hollarda qarama-qarshi jihat-
larga ega bo‘lsa ham.

Tabiiy resurslarning roli, bir tomondan, ular-
dan foydalanish orqali insonning iqtisodiy ehti-
yojlarini qondirish, ikkinchi tomondan, hayotni
ta'minlovchi funksiyalarni bajarish va ularning
ekotizimdagi ahamiyati bilan belgilanadi. Bu
borada S.A. Bogolyubov ta’kidlaganidek, ekologi-
ya huquqgini kompleks huquq tarmog‘i sifatida
tushunish “tabiatni muhofaza qilish va tabiatdan
foydalanishni sun’iy ravishda ajratmaslikka im-
kon beradi” [7].

Ekologiya bilan bog'liq ijtimoiy munosabatlar-
ni huqugqiy tartibga solish nafagat maxsus qonun-
lar, balki atrof-muhitga oid munosabatlarni qam-
rab olgan fuqarolik, ma’'muriy, mehnat, jinoyat,
shaharsozlik va boshqa huquq sohalarida ham
amalga oshiriladi.

M.M. Brinchuk aytganidek, ekologik va
huquqiy normalarni amalga oshirish mexanizmi
xo‘jalik faoliyatining turli bosqichlarini tartibga
soluvchi ekologizatsiyalashgan me’yorlarni o‘z
ichiga oladi [8]. Atrof-muhitni muhofaza qilish so-
hasida huquqiy tartibga solish magsadiga erishish
“gonunning boshqa tarmoglarini ekologizatsi-
yalashdan ajralgan holda imkonsizdir” va “tabiatni
muhofaza qilish talablarini hisobga olish qonun-
chilik tizimining rivojlanishi uchun eng muhim

tamoyil bo‘lishi kerak” [9]. Qonunchilikni ekologi-
zatsiyalash deganda, ekologik talablarning qonun-
chilikning boshqga sohalarida aks ettirilishi tush-
uniladi [10]. Bunda hamisha ham ekologik talablar
to‘g'ridan-to‘gri gonunchilik hujjatlariga singdir-
ilmaydi, bir qator hollarda normalarni sharhlash
orqali huqugni qo‘llash amaliyotini ekologizat-
siyalash ham muhim rol o‘ynaydi. [11] Qonun-
chilikni ekologizatsiyalash nafaqat O‘zbekiston,
balki aksariyat xorijiy mamlakatlarda ham keng
go‘llaniladi. Masalan, Germaniya Federativ Res-
publikasi bir qator jiddiy ekologik muammolar
bilan to‘qnash kelishi natijasida huquqiy tartibga
solishning barcha sohalarida ekologizatsiyalashni
amalga oshirdi.

Ekologizatsiyalashgan normalarni turli xil
normativ-huqugqiy hujjatlarga kiritish mamlakat-
ning iqtisodiy rivojlanishi, ekologik inqiroz xavfi,
ijtimoiy munosabatlarning murakkablashuvi va
hayotning turli sohalarida tabiat qonunlari, inson-
lar tomonidan ekologik talablarga rioya qilish va
ijro qilishni hisobga olish zarurati bilan bog‘lig.

Material va metodlar

Mazkur maqola doktrinal tadqiqot sifatida
gonun hujjatlari va ilmiy-nazariy manbalar tahlili-
nio‘zichigaoladi. Ushbumaqolada sohaga oid ilmiy
tushunchalar, nazariyotchi olimlarning qarashlari,
xulosa va fikrlari o‘rganilgan. Shuningdek, qurilish
sohasiga oid qonun hujjatlari giyosiy-huquqiy ji-
hatdan tahlil qilingan. Maqola mavzuga oid asosiy
tushunchalarni o‘rganishdan boshlangan, ushbu
tushunchalarni rivojlantirish bilan davom ettiril-
gan hamda mavjud mexanizmlarni takomillashti-
rish, muammolarni hal qilish yo‘llarini ko‘rsatish-
ga oid xulosalarga kelish bilan yakunlangan. Bu
xulosalarning amalga oshishi insoniyatning barqa-
ror rivojlanishini ta’'minlashda qurilish sohasini
ekologizatsiyalashning o‘rni va rolini ochib berish,
aholi punktlarida atrof-muhitni soglomlashtirish
hisobiga fuqarolarning qulay atrof tabiiy muhit-
ga ega bo‘lish huquqini ta’'minlash maqgsadlariga
erishishga xizmat qiladi.

Tadqiqot natijalari tahlili

Qurilish jarayonini ekologizatsiyalash ko‘p ji-
hatdan ushbu faoliyatni amalga oshiruvchi texni-
ka vositalari va qo‘llaniladigan texnologiyalarga
bog‘lig. Aholi punktlarida qurilish qilishda, birin-
chi navbatda, maxsus texnika vositalaridan foyda-
lanish va muayyan texnik operatsiyalar (payvand-
lash, metallni kesish, bo‘yoq va lak kabi uchuvchi
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tarkibiy gismlarni o‘z ichiga olgan boshqa materi-
allarni surish)ni bajarish natijasida bir qator iflos-
lantiruvchi moddalar (azot dioksidi, temir oksidi,
marganes va uning birikmalari va boshqalar) at-
mosfera havosiga chigariladi.

Qurilish faoliyatining vaqtinchalik xususiyati-
ga garab, havoga chiqariladigan chiqindilar qisqa
muddatli xususiyatga ega bo'lib, qurilish faoliyati
ishga tushgandan keyin ularning tarkibi va tabiati
o‘zgaradi.

Shu bilan birga, ko‘p hollarda aholi punktlari-
da qurilish ishlari amalga oshiriladigan hududlar-
da hosil bo‘ladigan qurilish chigindilarini joylash-
tirish uchun maxsus poligonlar mavjud emasligini
ta’kidlash lozim.

Tabiiy resurslar zaxiralari kamayganda, ular-
dan foydalanish hajmining o‘sishi global miqyos-
da tabiiy muhit tanazzulining asosiy omillaridan
biri hisoblanadi. Qayta tiklanmaydigan tabiiy
manbalardan oqilona foydalanish va gayta tikla-
nadigan manbalardan to‘laqonli foydalanish bu
sohadagi asosiy vazifalardan hisoblanadi. Bu
borada V.V. Kruglov ta’kidlaganidek, sanoat kor-
xonalarining tabiatni muhofaza qilish bo‘yicha
faoliyatini huquqiy tartibga solish va tashkil etish
kamchiqitli va chiqitsiz, resurslarni tejaydigan
texnologiyalarni joriy etish, ekologik xavfsiz
mahsulotlar chiqgarish hamda tabiiy resurslardan
oqgilona foydalanishni ta’'minlashga garatilgan
bo‘lishi lozim [12].

O‘zbekiston Respublikasida qurilish sohasi
so‘nggi yillarda izchil rivojlanayotgan iqtisodiy
taraqqiyotning drayveri bo‘lmoqda. Shu bilan
birga, qurilish sohasini ekologizatsiyalash, ya’ni
ekologik jihatdan tejamkor, kamchiqitli texnologi-
yalarni qo‘llash bo‘yicha zarur chora-tadbirlar bel-
gilanmoqda. Xususan, O‘zbekiston Respublikasi
Prezidentining “Qurilish sohasida davlat boshqa-
ruvi tizimini tubdan takomillashtirish chora-tad-
birlari to‘g‘risida” 2018-yil 2-apreldagi PF-5392-
son Farmonida ham Qurilish vazirligining asosiy
vazifalaridan biri sifatida resurslardan oqilona
foydalanishni ta’minlaydigan energiya samara-
dor va energiya tejaydigan innovatsion loyiha va
qarorlarni qurilish faoliyatiga joriy etish nazarda
tutilgan.

Ta’kidlash lozimki, g‘isht ishlab chigarishning
tabiiy va iqtisodiy zarari ko‘p, xususan, tuproqni
gayta tiklab bo‘lmaydi, yerning unumdorligi pa-
sayib ketadi, gaz sarfi katta, shuningdek, ekologi-

YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HIPUOWHECKMX HAYK / REVIEW OF LAW SCIENCES

ya va atrof-mubhitga salbiy ta’siri yuqori. Sobiq it-
tifoq mamlakatlaridan tashqari, ko‘plab davlatlar,
xususan, Yevropa davlatlarida g'isht ishlab chiqa-
rishdan allagachon voz kechilgan. Shularni ino-
batga olib, kelgusida gazobeton, penobeton kabi
zamonaviy qurilish materiallarini ishlab chiga-
rishni kengaytirish qurilish sohasini ekologizatsi-
yalashga yordam beradi.

0O‘zbekiston Respublikasining qurilish sohasi-
ga oid qonun hujjatlari tizimini o‘rganish shun-
dan dalolat beradiki, so‘nggi 2-3 yil ichida mam-
lakatda qurilish sohasini ekologizatsiyalashga
garatilgan o‘nga yaqin qonun hujjatlari qabul
qilindi. Ularda, jumladan, quyidagi tartib-qoida-
lar belgilandi:

birinchidan, loyiha hujjatlari obyektning
energiya samaradorligi talablariga muvofiqgligi
bo‘yicha majburiy tartibda ekspertizadan o‘tkazi-
lishi shartligi belgilandi;

ikkinchidan, O‘zbekiston Respublikasi Quri-
lish vazirligi huzuridagi Qurilish sohasida nazorat
inspeksiyasi va hududiy inspeksiyalar inspektor-
lariga obyektlarda inson salomatligi va hayotiga
tahdid soluvchi sifatsiz qurilish materiallari va
buyumlar qo‘llanilgani aniglangan hollarda, qu-
rilish materiallari va buyumlar ishlab chiqarish,
sotish va qo‘llashni to‘xtatib turish haqida tegishli
organ va tashkilotlarga tagdimnomalar yuborish
huquqi berildi;

uchinchidan, energiya tejamkorlik mezonlari-
ga muvofiq kelmaydigan qurilish materiallari ish-
lab chiqaruvchilarni 2021-yildan e’tiboran ko‘mir
va tabiiy gazga muqobil bo‘lgan boshqga yoqilg‘i
turlaridan foydalanishga bosqichma-bosqich
o‘tkazish belgilandi;

to‘rtinchidan, zamonaviy innovatsion ishlan-
malarni hisobga olgan holda, qurilish me’yorlari
va qoidalarini takomillashtirish hamda ekologik
jihatdan xavfsiz qurilish materiallarini amaliyotga
joriy etish yo‘nalishida bir gancha chora-tadbirlar
amalga oshirilmoqda;

beshinchidan, O‘zbekiston Respublikasining
“yashil” igtisodiyotga o‘tishini ta’'minlashda tex-
nologik modernizatsiyalash va moliyaviy me-
xanizmlarni rivojlantirishga alohida e’tibor qa-
ratilmoqda;

oltinchidan, 2025-yilgacha milliy shaharsozlik
normalari hamda qoidalarini kamida 50 foiz dara-
jasida xalgqaro normativ va standartlarga moslash
vazifasi belgilandi.
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Ta’kidlash lozimki, ushbu magqgsadli ko‘rsat-
kichga erishish maqsadida 2021-yilda 10 %,
2023-yilda 30 % hamda 2025-yilda 50 % milliy
shaharsozlik normalari va qoidalarini xalgaro
normativ va standartlar bilan uyg‘unlashtirish
nazarda tutilgan. Biroq mazkur magqgsadli ko‘rsat-
kichlarga erishish uchun milliy shaharsozlik nor-
malari va qoidalarining ro‘yxati gayta ko‘rib chi-
qilishi lozim.

Qurilish faoliyatining ekologik-huquqiy me-
xanizmi (xo‘jalik faoliyati turi sifatida)dan foy-
dalangan holda, huquqiy tartibga solish uzoq
vaqtdan beri qo‘llaniladi. Aholi sonining o'sishi
va urbanizatsiya kengayishi tufayli harakatga
kelgan qurilish sohasining o‘zi ham xalgaro, ham
milliy iqtisodiy o‘sishning qulay omili hisoblanadi.
BMT Taraqqiyot dasturida ta’kidlanishicha, qu-
rilish sektori manbalarni tejash muammosini hal
qilishda markaziy o‘rinni egallashi kerak, chun-
ki qurilish sohasi dunyoning ko‘pgina energiya
manbalarini iste’'mol giladi, shu bilan birga, ush-
bu soha (boshqga tarmogqlar bilan solishtirganda)
0‘z samaradorligini oshirish uchun katta va dunyo
miqyosida issigxona gazlarini kamaytirish uchun
eng katta imkoniyatlarga ega [13].

Qurilish sohasini ekologizatsiyalash tabiatdan
foydalanish samaradorligini oshirish, atrof-mubhit-
ga zararli ta’sirni kamaytirish, qurilish uchun ta-
biiy obyektlar va bino yoki inshootning butun ha-
yot sikli davomida qulay atrof-muhit va ekologik
xavfsizlikni ta’'minlashga qaratilgan tashkiliy,
huqugqiy, iqtisodiy, texnologik, texnikaviy va bosh-
ga tadbirlar tizimini qabul qilishni ko‘zda tutadi.

Ekologizatsiyalash qurilish sohasining raqo-
batbardoshligini oshirish, iqtisodiy o‘sishni jadal-
lashtirish, ijtimoiy muammolarni hal qilish bilan
chambarchas bog'liq. Qurilish sohasini ekologi-
zatsiyalash asosida barqgaror rivojlanish va qulay
mubhitni ta’minlash maqgsadida inson, jamiyat va
davlatning ekologik, iqtisodiy va ijtimoiy manfaat-
larini ogilona uyg‘unlashtirish tamoyili yotadi.

Barqaror rivojlanish konsepsiyasi inson
faoliyati va tabiiy manbalarni tejashning oqilo-
na uygunlashuvidan iborat bo‘lib, zamonaviy
jamiyatning asosiy ehtiyojlari, kelajak avlodlar
ehtiyojlarini ta’'minlash imkoniyatini xavf ostiga
go‘ymasdan qondirishga imkon beradigan iqti-
sodiy rivojlanishni nazarda tutadi.

Bunda davlatning asosiy vazifasi iqtisodiy
rivojlanish sharoitida ommaviy va xususiy man-

faatlarning muvozanatini ta’minlash hamda
ekologik va iqtisodiy nizolarni hal qilishdan ibo-
ratdir.

Iglim o‘zgarishi, biologik xilma-xillikning
yo‘qolishi, tabiily zaxiralarning kamayishi va
atrof-muhitga salbiy ta’sir ko‘rsatadigan boshqa
ekologik muammolar bilan bog‘liq global ekologik
muammolar fan va amaliyotda “yashil” atamasi-
ning hayot faoliyatining turli xil obyektlari va
jarayonlariga nisbatan faolroq qo‘llanilishini
belgilaydi. Bu ularning ekologik jihatdan xavf-
siz xususiyatlarini ko‘rsatadi (Masalan, BMTning
Atrof-muhit bo‘yicha dasturi, Xalgaro mehnat
tashkiloti, Xalgaro ish beruvchilar tashkiloti va
Kasaba uyushmalarining xalqaro konferensiyasi
birgalikda “Yashil ishchi o‘rinlari” deb nomlan-
gan tadbir o‘tkazmoqda). Shu bilan birga, qurilish
sohasining ekologizatsiyalashuvi so‘nggi yillar-
da fan va amaliyotda yangi qurilayotgan bino va
inshootlarning “yashil” qurilish [14] kabi yuqori
sifatini ta’minlovchi yangi yo‘nalishning paydo
bo‘lishiga olib keldi. “Yashil” qurilish tushunchasi-
ning paydo bo‘lishi dunyo iqtisodiyotining “yashil”
igtisodiyotga o‘tishga garatilgan umumiy tenden-
siyasi bilan uzviy bog‘liq bo‘lib, bunda, avvalam-
bor, ishlab chigarishning energiya tejamkorligi,
energiya samaradorligi strategiyasini targ‘ib qi-
lish, muqobil energiya manbalaridan keng foyda-
lanish kabi maqgsadlar ko‘zlanadi. “Yashil” iqti-
sodiyot konsepsiyasi xalgaro hamjamiyat tomoni-
dan 2008-yildagi moliyaviy inqirozni hal qilish vo-
sitasi sifatida qo‘llanilib, 2012-yilda bo‘lib o‘tgan
BMTning barqaror rivojlanish bo‘yicha “Rio + 20”
konferensiyasida bargaror rivojlanish va kam-
bag‘allikni gisqartirish doirasidagi mavzulardan
biri bo‘lgan. 2011-yilda BMTning Taraqqgiyot das-
turi “yashil” iqtisodiyot haqgida ma’ruza e’lon qildi
va uni insoniyat farovonligini yaxshilash hamda
atrof-muhit o‘zgarishi va ekologik resurslar ye-
tishmovchiligi bilan bog‘liq tahdidlarni qisqarti-
rish orqali ijtimoiy tenglikni ta’'minlashga yo'nal-
tirilgan iqtisodiyot sifatida ta’rifladi.

Qonunchilikda energiya tejash va energi-
ya samaradorligini oshirish bo‘yicha O‘zbekis-
ton iqtisodiyotining umumiy yo‘nalishi yanada
izchilroq aks ettirilmoqda. Qurilish jarayonining
barcha bosqgichlarida va binoning hayot siklida
ushbu yo‘nalishni amalga oshirish tabiiy qay-
ta tiklanmaydigan energiya manbalarini (neft,
ko‘mir, tabiiy gaz) iste’'mol qilishning pasayishi,
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issigxona gazlari va boshqga zararli moddalarning
emissiyasi ko‘rinishida atrof-muhitga salbiy ta’sir
ko‘rsatishining kamayishiga olib kelmoqda.
Xususan, O‘zbekiston Respublikasining 2019-
yil 21-maydagi “Qayta tiklanuvchi energiya man-
balaridan foydalanish to‘g'risida”’gi O‘RQ-539-
son Qonuni 14-moddasida qayta tiklanuvchi
energiya manbalaridan foydalanish sohasidagi
imtiyozlar va preferensiyalar belgilangan. Unga
ko‘ra, qayta tiklanuvchi energiya manbalaridan
energiya ishlab chiqaruvchilar qayta tiklanuv-
chi energiya manbalari qurilmalarini (nominal
quvvati 0,1 MVt va undan ortiq bo‘lgan) o‘rnat-
ganlik uchun mol-mulk solig‘ini to‘lash hamda
ushbu qurilmalar bilan band bo‘lgan uchastkalar
bo‘yicha yer solig‘ini to‘lashdan ular foydalanish-
ga topshirilgan paytdan e’tiboran o‘n yil muddat-
ga ozod etiladi. Qayta tiklanuvchi energiya man-
balari qurilmalarini ishlab chiqaruvchilar davlat
ro‘yxatidan o‘tkazilgan sanadan e’tiboran besh
yil muddatga soligning barcha turlarini to‘lash-
dan ozod etiladi. Amaldagi energetika resurs-
lari tarmogqlaridan to‘liq uzib qo‘yilgan yashash
uchun mo'‘ljallangan joylarda qayta tiklanuvchi
energiya manbalaridan foydalanuvchi shaxslar
egaligidagi mol-mulkka gayta tiklanuvchi energi-
ya manbalaridan foydalanilgan oydan e’tiboran
uch yil muddatga jismoniy shaxslardan olinadi-
gan mol-mulk solig‘i solinmaydi.
Mamlakatimizda yashil qurilishning huquqiy
va texnik jihatdan tartibga solinishi atrof-mubhitni
qurilish, rekonstruksiya qilish, foydalanishga top-
shiriladigan obyektni ishlatishning salbiy ta’siri-
dan himoya qilish, qurilish materiallari va kon-
struksiyalarining ta’sirini kamaytirish, qurilish
ishlari davomida chigindilar hosil bo‘lish hajmini
sezilarli darajada gisqartirish, energiya tejash, bi-
no-inshootlarning energiya samaradorligi va suv-
dan oqilona foydalanishni ta’minlashga qaratilgan.
“Yashil” qurilish - bu bino va inshootlarni qu-
rishda ekologik toza materiallardan foydalanish,
binolar, inshootlarning energiya samaradorligini
oshirish va ularning atrof-muhitga salbiy ta’si-
ri eng kam darajada bo'lishini ko‘zda tutuvchi
integratsiyalashgan tushunchadir. “Yashil” qu-
rilish talablarining joriy etilishi qurilish sohasi-
ning ekologizatsiyalashuvini ta’'minlaydi hamda
tabiatga zararli ta’sirni kamaytirish, tabiiy man-
balarni (shu jumladan, energetik) iste’'mol qilish
darajasini pasaytirish va ulardan oqilona foyda-
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lanishni amalga oshirishning eng muhim sharti
hisoblanadi.

Maxsus adabiyotlarda “yashil qurilish"ning
uchta ustuni ifodalangan: binoning qulayligiga
go'yiladigan maxsus talablar, obyekt tomonidan
resurslar sarfini sezilarli darajada kamaytirish,
shuningdek, binoning uning ichidagi odamlar va
atrof-muhitga ta’sirining yo‘qligi [15]. Boshqacha
aytganda, “yashil” qurilish - barqgaror rivojlanish
tamoyillariga muvofiq, qulaylik, energiya tejam-
korlik, ekologik jihatdan tozalik va atrof-muhitni
muhofaza qilish talablariga javob beradigan qu-
rilish hisoblanadi.

Shu bilan birga, huquqiy tartibga solishning
yetarli darajada emasligi ko‘chmas mulk bozo-
ri ishtirokchilari tomonidan “ekologik qurilish”
rivojlanishi yo‘lidagi jiddiy to‘siqlardan biridir.
“Yashil” qurilishga ko‘maklashishga qaratilgan
huquqiy normalar qurilish sohasida ommaviy va
xususiy manfaatlarning uyg‘unligini ta’'minlashi
hamda ekologiyaga yo‘naltirilgan tadbirkorlikni
rivojlantirish uchun zamin yaratishi kerak.

2030-yilgacha bo‘lgan davrda O‘zbekiston
Respublikasining atrof-muhitni muhofaza qi-
lish konsepsiyasida resurslardan foydalanish-
ni optimallashtirish va tabiatni muhofaza qilish
faoliyatining samaradorligini oshirish, shuning-
dek, “yashil infratuzilma”ni yaratish, binolarning
energiya samaradorligini oshirish sohasidagi
chora-tadbirlar, past uglerodli texnologiyalar
(issiglik nasoslari, qayta tiklanadigan energiya
manbalari) va xususiy xo‘jaliklarda yanada toza
yoqilg‘i turlaridan foydalanishni rag‘batlantirish
kabilar belgilangan.

Guvohi bo‘lganimizdek, 2030-yilgacha
bo‘lgan davrda O‘zbekiston Respublikasining
“Atrof-muhitni muhofaza qilish konsepsiyasi”da
ushbu sohani rivojlantirish bo‘yicha davlat siyo-
satining asoslari, bu boradagi davlat siyosatining
strategik maqgsadiga erishishni ta’'minlovchi asosiy
vazifalar gatoriga ekologik yo‘naltirilgan iqtisodi-
yotning o'sishini ta’'minlash va ekologik jihatdan
samarali innovatsion texnologiyalarni joriy etish,
atrof-muhitga salbiy ta’sirining oldini olish va
kamaytirish nazarda tutilmogqda. Mazkur muam-
moni hal qgilishda igtisodiyot tarmogqlari, shu jum-
ladan, qurilish faoliyatida ham “yashil” standart-
larni qo‘llash bo‘yicha xalgaro tajribani hisobga
olgan holda, sertifikatlangan bino va inshootlarni
qurish hajmini (ko‘chmas mulk obyektlarini ixti-
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yoriy ekologik sertifikatlash tizimida) ko‘paytirish
talab etiladi.

Tadqiqot natijalari

Turli magsadlarda qurilayotgan mavjud bino
va inshootlarning ekologik samaradorligini baho-
lash uchun xorijiy mamlakatlarda “yashil” stan-
dartlar ishlab chigilgan. Binolarning ekologik sa-
maradorligini baholash uchun bir nechta xalgaro
tizimlar mavjud. Qurilishdagi xalqaro “yashil”
standartlar orasida eng taniqli tizimlarga BREE-
AM (Buyuk Britaniya), LEED (AQSH), DGNB
(Germaniya) kabilarni kiritish mumkin. Maz-
kur tizimlarning har biri ishlab chiqilgan reyting
ko‘rsatkichlari asosida turli darajadagi sertifikat-
lashni ta'minlaydi. Ushbu tizimlar xalgaro maqom-
ga ega va binolarni ularning hududiy joylashuvi va
“milliy” mansubligidan qat’i nazar baholash uchun
ishlatiladi. Masalan, 2018-yil ma’'lumotlariga
ko‘ra, LEED sertifikatiga ega bo‘lgan binolarning
43 % m? AQSH hududidan tashqarida joylashgan.
Ushbu davrda Rossiya Federatsiyasida 122 ta, Qo-
zog‘istonda 44 ta obyektlar BREEAM standartlari
bo‘yicha gqamrab olingan bo‘lsa, O‘zbekistonda
birorta ham “yashil” standartga ega bo‘lgan bino
mavjud emas. Shu bilan birga, Tashkent City kom-
pleksida BREEAM standarti bo‘yicha sertifikat-
lashtirishdan o‘tish rejalashtirilganligi ma’lum
qilingan.

Ta’kidlash joizki, ushbu tizim milliy qonun-
chilikda standartlashtirish va sertifikatlashtirish
elementlarini gamrab oluvchi texnik tartibga so-
lish mexanizmi asosida qurilayotgan bino va in-
shootlarga (shu jumladan, loyihalash bosqichida)
kuchaytirilgan ekologik talablarni shakllantirish
nuqtayi nazaridan qurilish faoliyatini huquqiy tar-
tibga solishni ta’'minlaydi.

“Yashil” mezonlar asosida standartlashtirish
fugarolarning hayot sifati va mahsulotlar (ishlar,
xizmatlar) raqobatdoshligini oshirishning sama-
rali vositasi sifatida ko‘rib chiqilishi kerak. Texnik
jihatdan tartibga solish obyektlariga qo‘shimcha
talablarni belgilash orqali standartlar amalga
oshirilganda, fuqarolarning hayoti yoki sog‘lig‘i,
ekologik xavfsizligi, hayvonlar va o‘simliklar xavf-
sizligi darajasini oshirish ta’'minlanadi.

“Yashil” standartlarga ega bino va inshootlar-
ning, joylashuvidan gat’i nazar, atrof-muhitga
zararli ta’sirini baholash uchun bir xil mezonlar-
ni qo‘llash mumkin. “Yashil” sertifikatlash tizimi
iste’'molchilarga binolarni atrof-muhit va tabiatga

ta’siri darajasi bo‘yicha taqqoslash imkonini bera-
di. Tashkilotlar tomonidan qabul gilingan “yashil”
(ekologik) standartlar mamlakatda “yashil” qu-
rilishni ta’'minlaydigan qoidalarni shakllantirish-
da muhim rol o‘ynaydi.

Dunyo mamlakatlarida “yashil” qurilishning
rivojlanishi ushbu konsepsiyani ommalashtirish
hamda fuqarolarning ekologik madaniyati va
ekologik faolligining umumiy darajasini oshirish
orqali ham ta’'minlanadi. Tabiiy resurslarga
iste’'molchilik munosabati ularning samarasiz ish-
latilishi va atrof-muhitga salbiy ta’sir ko‘rsatishiga
olib keladi.

Qurilish sohasida ortib borayotgan ekologik
talablardan, shu jumladan, xususiy-huqugqiy vosi-
talar yordamida foydalanish, bu mumkin bo‘lgan
xavfning oldini olish va minimallashtirishga im-
kon beradigan bino va inshootning atrof-muhit
uchun xavfsizligining qo‘shimcha kafolatidir.
“Yashil” standartlar asosida qurilgan binolardan
foydalanishning iqtisodiy afzalligi bunday bino-
ning ishlash bosqichida namoyon bo‘ladi (suv
sarfining kamayishi, energiya sarfi, ijara to‘lovlari-
ning ko‘payishi va boshqgalar).

Qurilishning boshlang‘ich bosqgichida - binoni
loyihalashda “yashil” standartlardan foydalanish
ular narxining sezilarli darajada oshishiga olib kel-
maydi. Masalan, xalgaro mutaxassislarning fikriga
ko‘ra, ekologik ofis binosini qurish xarajatlarining
o‘rtacha o'sishi 4-8 %, eng murakkab loyihalar
uchun 18 % gachani tashkil etadi.

Nomoddiy imtiyozlardan tashgari bunday
bino muhandislik tarmogqlariga ulanish narxini pa-
saytirish, energiya va manbalar uchun to‘lovlarni
kamaytirish, texnik xizmat ko‘rsatish xarajatlarini
qisqartirish, ijara haqini ko‘paytirish va bo‘sh joy-
lar ulushini kamaytirish imkonini beradi. Natija-
da binoning butun hayot siklini hisobga olganda,
ekologik qurilish har doim ham afzalroqdir. Xu-
susan, Greg Kats tadqiqotlarida (2010-y.) oddiy
va “yashil” qurilish narxi o‘rtasidagi farq yuqori
emasligi hamda AQShdagi 170 ta “yashil” binolar
bo‘yicha ma’lumotlar ular oddiy binolardan o‘r-
tacha 1,5 foizga gqimmatroqligi qayd etiladi [16].
BMT Taraqqiyot dasturining hisobotida (2011-y.)
bino qurilganidan keyin “yashil modernizatsiya”
loyihalashtirishning [16] dastlabki bosqichlarida
bargaror rivojlanish qoidalarini birlashtirishga
garaganda moliyaviy va ekologik jihatdan katta
xarajatlarni talab etishi qayd etilgan.
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Yuqoridagilardan kelib chigib, O‘zbekiston
Respublikasida byudjet mablaglari hisobidan
qurilish jarayonida “yashil” standartlarni om-
malashtirish va amalga oshirishning samarali
usullari - ekologik sertifikatlarga ega bo‘lgan qur-
ilish mahsulotlariga davlat va jamoat ehtiyojlarini
gondirish uchun tovarlar, ishlar, xizmatlarni sotib
olish bo‘yicha tender hujjatlari talablarini belgi-
lash magsadga muvofiqdir. Ushbu holat AQSH va
Yevropa Ittifoqi mamlakatlarining ekologik serti-
fikatlashtirish va “yashil” standartlarni amali-
yotga joriy etish tajribasiga mos keladi. Masalan,
AQShda ijtimoiy va munitsipal obyektlar uchun
ularni majburiy ekologik sertifikatlashtirish
tizimi joriy qilingan [17]. Shuningdek, qurilish
uchun yer uchastkasini auksion (tender) asosi-
da ajratishda qurilishni “yashil” standartlarga
binoan amalga oshirishni taklif etayotgan talab-
gorga ustunlik berish to‘g'risidagi qoidani ham
gonunchilikda gayd etish maqsadga muvofiq.

Ta’kidlash lozimki, gonunchilikda “yashil”
qurilishni rivojlantirishni rag'batlantirish, uning
afzalliklari to‘g‘risida aholini xabardor qilish va
tegishli talablarni hayotga tatbiq etish jamiyat-
ning barqaror rivojlanishi uchun zamin yaratishi
mumkKkin.

Umuman olganda, “yashil” qurilish tabiiy re-
surs sarfini kamaytirish va maqgbullashtirishga
qaratilgan. Shu bilan birga, kelgusida bino va in-
shootlarning energiya tejashi va energiya samara-
dorligini ta’minlashning huqugqiy asoslarini ishlab
chiqgish lozim.

Xulosalar

Mazkur tadqiqot ishini amalga oshirish jara-
yonida quyidagi xulosalarga kelindi.

Tabiiy obyektlardan hozirgi va kelajak avlod-
lar manfaatlariga muvofiq oqilona foydalanish-
ni ta’'minlaydigan qulay atrof-muhitga mavjud
bo‘lgan ehtiyoj va barqaror rivojlanish konsep-
siyasi dunyo xalqglari taraqqiyotining ustuvor
yo‘nalishlaridan biri sifatida qurilish sohasini
ekologizatsiyalashni izchil va tizimli ravishda
amalga oshirishni taqozo etadi.

Ko‘chmas mulk obyektlarini loyihalashtirish,
qurish va rekonstruksiya qilish va ular asosida
binolarni sertifikatlashtirishda “yashil” standart-
lardan gisman foydalanilganiga qaramay, “yashil”
qurilish ushbu sohani ekologizatsiyalashning o‘zi-
ga xos va istigbolli usulidir. “Yashil” qurilishning
afzalliklari to‘g‘risida aholini xabardor qilish va
“yashil” standartlar talablarini amalda xususiy
va ommaviy huquq vositalari asosida joriy etish
jamiyatning barqaror rivojlanishi uchun zamin
yaratadi. “Yashil” qurilishni huquqiy tartibga so-
lish qurilish materiallari va konstruksiyalarning
atrof-muhitga ta’sirini kamaytirish, qurilish ishla-
rini bajarishda chiqindilarni kamaytirish, energi-
ya tejash, bino va inshootlarning energiya sama-
radorligini oshirish, suvdan oqilona foydalanishga
garatilganligi isbotlangan. Shu sababli qurilish
sohasini ekologizatsiyalashning yana bir usuli -
atrof-muhit va uning tarkibiy qismlarini muhofaza
qilishning talablarini hisobga olgan holda, tabiiy
obyektlardan (o‘rmon, yer, suv obyektlari, yer osti
boyliklari) qurilish magsadlarida oqgilona foydala-
nishdir.

“Yashil” qurilish talablarining joriy etilishi qu-
rilish sohasining ekologizatsiyalashuvini ta'min-
laydi hamda tabiatga zararli ta’sirni kamaytirish,
tabiiy manbalarni (shu jumladan, energetik)
iste’'mol qilish darajasini pasaytirish va ulardan
ogilona foydalanishni amalga oshirishning eng
muhim sharti hisoblanadi.

“Yashil” qurilish o'sish  sur’atlarining
tezlashishiga ta’sir ko‘rsata oladigan omma-
viy-huquqiy vositalar tizimida davlat tomoni-
dan iqtisodiy rag‘batlantirish choralari muhim
ahamiyatga ega. Davlat tomonidan rag‘batlant-
irishning asosiy turlari sifatida ko‘chmas mulk
bozori ishtirokchilarining aksariyati “yashil”
loyihalar uchun soliq imtiyozlari, ekologik quri-
lish sohasidagi davlat dasturlarini rivojlanti-
rish, “yashil” loyihalarni subsidiyalash, ekologik
jihatdan samarali uy-joy sotib olishda jismoniy
shaxslar uchun maxsus imtiyozlarni ko‘rsatish
mumKkin.
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MA’MURIY SUD ISH YURITUVINING O‘ZIGA XO0S
XUSUSIYATLARI VA UNING TASHKILIY-HUQUQIY
ASOSLARI

Bakayev Shaxriyor Baxtiyorovich,
Toshkent davlat yuridik universiteti mustaqil izlanuvchisi,
e-mail: sh.bakaev@bk.ru

Annotatsiya. Ushbu maqolada Ma’muriy sud ishlarini yuritish to'grisidagi kodeks normalari
tahlili asosida ma’muriy sud ish yurituvi tushunchasiga mualliflik ta’rifi berilgan. Shuningdek, bu borada
amalga oshirilgan islohotlar, huqugshunos olimlar qarashlari hamda ma’muriy sud ish yurituvi mazmunidan
kelib chiqib, mazkur huquqiy institutning o‘ziga xos xususiyatlari va tashkiliy-huqugqiy asoslari sanab o‘tilgan.
Jumladan, ma’muriy sud ish yurituvining asosiy magqsadi va vazifasi bo‘lib ommaviy hokimiyat organlari va
tashkilotlarining noqonuniy qarorlari, mansabdor shaxslarning harakatlari (harakatsizligi) ustidan xususiy
shaxslarning huqugqlari, erkinliklari va qonuniy manfaatlarini himoya qilish hisoblanishi ko ‘rsatilgan. Bundan
tashqari, ma’muriy sud ish yurituvida alohida subyektlar tarkibi - xususiy shaxslar va ommaviy huquqdagi
shaxslar bo‘lishi qayd etilgan. Shuningdek, ma’muriy sud ish yurituvida ma’muriy ishlar odil sudlovni amalga
oshirishning asosiy qoidalari va prinsiplariga rioya qilgan holda alohida protsessual tartibda ko‘rib chiqilishi
bayon etilgan. Ma’muriy sud ish yurituvining tashkiliy-huquqiy asoslari sifatida esa ushbu faoliyatni amalga
oshirishga vakolatli bo‘lgan ma’muriy sudlarni hamda ularning tashkil etilishini, vakolatlari va faoliyatini
protsessual jihatdan tartibga soluvchi huquqiy hujjatlar va boshqa kompleks chora-tabdirlarni tushunish
lozimligi ko‘rsatilgan.

Kalit so‘zlar: ma’muriy sud ish yurituvi, ommaviy-huquqiy munosabatlar, ma’muriy-huquqiy nizolar, sud
nazorati, sud hokimiyati, ma’muriy sudlar.

OCOBEHHOCTH Yl OPTAHU3ALIMOHHO-IIPABOBBIE OCHOBbBI AZIMUHUCTPATUBHOTO
CYJIONTPOM3BO/ICTBA

Bbakaes lllaxpuep baxTueposuy,
CaMOCTOSITE/JbHbINA COUCKATEJb
TalkeHTCKOT0 rocylapCTBEHHOr0 IOPU/IMYECKOT0 yHUBEPCUTETA

AHHOmayus. B JdaHmHOlU cmambe Ha o0cCHose aHaau3a Hopm Kodekca 06 admuHucmpamugHoM
cydonpouszgodcmeenpugooumcs asmopckoeonpedeseHueNnoHAmMuUs adMUHUCMpamueHo20 cydonpouzeoodcmaad.
Taksce, ucxods us ocywecmeseHHbIX pedopM, 83215008 Y4eHbIX-Npagosedos No 3MoMy HANPAsAeHU U
cywHocmu admMuHUCmMpamugHoz20 cydonpou3sodcmada, paccmampusarwmcsi 0Co0b6eHHocmu U 0p2aHu3ayuUoHHo-
npasosvle 0CHO8bl O0AHHO20 Npasosozo uHcmumyma. B uacmHocmu, ocHosHOU yeavto u 3adavell
adMuHucmpamueHo2o cydonpou3sodcmea sa84semcs 3auyuma npas, c80600 U 3aKOHHbIX UHMepecos8 YacmHbIX
AUY 0M HenpasoMepHbulx peuwleHull opeaHos ny6au4Hol eaacmu u opeaHuzayull, delicmeull (6e3delicmeus)
dosasxcHocmHublx Auy. Kpome moezo, ommewaemcs, ymo 8 adMuHUCMpamueHoM cydonpouszgodcmee umeemcs
omadenbHbIl cocmas cybsekmog — yacmubsle AuYya U auya nybauyHozo npaea. Takxice ykasvigaemcs, 4mo
8 adMuHucmpamueHoMm cydonpouzgodcmee adMUHUCMPAMUBHble 0dead paccmMampusarmcsl CO02AA4CHO
omadenbHOMY NpoyeccyanbHOMy NopsoKy U 8 coomeemcmeuu C OCHOBHbIMU NpAsUAAMU U NpUHYyuUnamu
omnpassaeHuss npasocydus. B kKauecmee opzaHu3ayuoHHO-npagosoli O0CHO8bI AOMUHUCMPAMUBHOZ0
cydonpouzgodcmea Heob6xodumo noHUMams admMuHucmpamusgHbvle cydbl KAK Op2dHbl, YNOJAHOMOYEHHbBIE
ocywecmesasimb 3my desime/nbHOCMb, d Makdxe npasosvle JOKYMeHMbl U Opyaue KOMN/AEKCHble Mepbl,

peayaupyrwue ux Op2aHu3ayuio, NOJAHOMO4USl U dessmenbHOCMb.
[SSN 2181-318X
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cydonpoussodcmaso,

I’Iy6./1u11H0-l’Ip(1603b1€ OMmMmHouweHusl,

adMUHUCMPAMUBHO-NPABOBLIE CNOPbL, CY0ebHbIU KOHMPOJb, CYyde6HasA 84acmb, AOMUHUCMPAMUBHbLE CYJbl.

FEATURES OF ADMINISTRATIVE PROCEEDINGS
AND ITS ORGANIZATIONAL-LEGAL BASICS

Bakaev Shakhriyor Bakhtiyorovich,

independent-researcher of the Tashkent State University of Law

Abstract. In this article on the basis analisys of the legal norms Code of administrative proceedings provides
author’s definition of the concept of administrative proceedings. Also, based on realized reform, views of legal
scholarsin thisdirection and essence of administrative proceedings enumerate specific features and organizational-
legal basics of this legal institution. In particular, the main goal and task of administrative proceedings is to
protect the rights, freedoms and legal interests of private persons from unlawful decisions, public authorities and
organizations, actions (inaction) of public officers. In addition, it is noted that there is a separate composition
of subjects in administrative proceedings - private persons and persons of public law. It is also indicated that
in administrative proceedings administrative cases are considered in accordance with a separate procedural
order and in accordance with the basic rules and principles of justice. As the organizational-legal basics of
administrative proceedings it is necessary to understand the administrative courts that are authorized to carry
out these activities, as well as legal documents and other comprehensive measures governing their organization,

powers and activities.

Key-words: administrative proceedings, public-legal relations, administrative and legal disputes, judicial control,

judicial authority, administrative courts.

O‘zbekiston Respublikasida mustaqillik yil-
larining ilk kunlaridan boshlab davlat va jamiyat
hayotini bosqichma-bosqich isloh qilish, davlat
boshqgaruvini yanada demokratlashtirish, fuqa-
rolarning davlat boshqaruvidagi ishtirokini ken-
gaytirish, ularning huquq va qonuniy manfaatla-
rini samarali himoyasini kafolatlashga doir cho-
ra-tadbirlar amalga oshirilmoqda.

Mamlakatimiz  rivojlanishining  bugungi
bosqichida esa davlat organlari va tashkilotlari bi-
lan munosabatlarda shaxsning buzilgan huquqini
sud orqali himoya qilish bo‘yicha konstitutsiyaviy
kafolatni hayotga to‘laqonli tatbiq etishga garatil-
gan chinakam tarixiy o‘zgarishlar amalga oshirildi.

Mazkur o‘zgarishlar tom ma’'noda O‘zbekiston
Respublikasi Prezidenti Sh.Mirziyoyev tomonidan
ilgari surilgan “Xalq davlat idoralariga emas, dav-
lat idoralari xalgimizga xizmat qilishi kerak”, “In-
sonlarning dard-u tashvishlarini o‘ylab yashash
- odamiylikning eng oliy mezonidir” degan g‘oya-
larning ajralmas gismi hisoblanadi.

Ta’kidlash kerakki, bugungi kunga qadar
ma’muriy sud ish yurituvining umumtan olingan
tushunchasi ishlab chigilmagan, qonun chigaruv-
chi organ tomonidan esa Ma’'muriy sud ishlarini
yuritish to‘g‘risidagi kodeksda mazkur tushuncha
shakllantirib berilmagan.

Biroq O‘zbekiston Respublikasining Ma'mu-
riy sud ishlarini yuritish to‘grisidagi kodeksi
kuchga kiritilgan paytdan boshlab ma’'muriy sud
ish yurituvi alohida mustaqil institut sifatida tan
olingan.

0‘zbekiston Respublikasining Ma’'muriy sud
ishlarini yuritish to‘grisidagi kodeks 3-mod-
dasining birinchi gismida u fuqgarolar va yuridik
shaxslarning buzilgan yoki nizolashilayotgan
huqugqlari, erkinliklari va qonuniy manfaatlari-
ni himoya qilish to‘g'risidagi ma’'muriy ishlarni
ko‘rib chiqgish hamda hal etishda ma’'muriy sud
ishlarini yuritishni amalga oshirish tartibiga nis-
batan tatbiq etilishi belgilangan.

Mazkur moddaning ikkinchi qismida ushbu
Kodeks ma'muriy huqugbuzarliklar to‘grisida-
gi ishlarni yuritishga nisbatan tatbiq etilmasligi
ko‘rsatib o‘tilgan.

Demak, O‘zbekiston Respublikasining Ma'mu-
riy sud ishlarini yuritish to‘g'risidagi kodeksi
“ma’'muriy sud ish yurituvi” tushunchasi maz-
munini fagat birgina ma’noda, ya’'ni sudlar to-
monidan ommaviy-huquqiy munosabatlardan
kelib chigadigan nizolarning hal etilishini tushu-
nadi.

0‘zbekiston Respublikasining Ma’'muriy sud
ishlarini yuritish to‘g‘risidagi kodeksi normalarni

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



\ N

NTD"P

—_ 12.00.07 - SUD HOKIMIYATI. PROKUROR NAZORATI.

B HUGUCNI MUHOFAZA QILISH FADLIYATINI TASHKIL ETISH.
2 ADVOKATURA

%% unNET

o‘rgangan holda shuni aytish mumkinki, bizning
fikrimizcha, ma’muriy sud ish yurituvi - bu davlat
organlari va tashkilotlari bilan munosabatlarda
qonun ustuvorligini, fugarolar va yuridik shaxslar
huqugqlari va qonuniy manfaatlarini ta’minlash
magqsadida ma’muriy va boshqa ommaviy-huquqiy
munosabatlar sohasida sud hokimiyatini amalga
oshirishga qaratilgan hamda ma’muriy protses-
sual gonun hujjatlari bilan tartibga solingan sudlov
faoliyati turi hisoblanadi.

Ma’'muriy sud ish yurituvining boshqa har
ganday sud ish yurituvi kabi yagona konstitutsi-
yaviy maqsad va vazifasi bo‘lib shaxs va fuqaro
huquglari va erkinliklarini, tashkilotlar huquqlari
va qonuniy manfaatlarini himoya qilish hisoblana-
di [1, 273-281].

Sud ish yurituvlarining barchasida fugarolar
hamda korxona, muassasa, tashkilotlarning bu-
zilgan yoki nizolashilayotgan huquglarini yoxud
gonun bilan qo‘riglanadigan manfaatlarini sud
orqgali himoya qilish, gonuniylikni mustahkamlash
va huqugbuzarliklarning oldini olishga ko‘mak-
lashish, shuningdek qonunga va sudga nisbatan
hurmatda bo‘lish munosabatini shakllantirish
vazifasi belgilangan.

Boshgacha qilib aytganda, fugarolar va tash-
kilotlar sud hokimiyatining har qanday organiga
faqat o‘zining buzilgan huquqlari va erkinliklarini
himoya qilish magsadida murojaat qilishi mum-
kin.

Biroq Ma’muriy sud ishlarini yuritish to‘g'risi-
dagi kodeksda ma'muriy sud ish yurituvining
boshqga sud ish yurituvlaridan farglanuvchi eng
asosiy vazifasi ko‘rsatilgan.

Mazkur Kodeks 2-moddasining ikkinchi xat-
boshisiga ko‘ra ma’'muriy organlar bilan muno-
sabatlarda qonun ustuvorligini, fugarolar, shu-
ningdek korxonalar, muassasalar, tashkilotlarning
huqugqlari va qonuniy manfaatlarini ta’minlash
ma’'muriy sud ish yurituvining asosiy vazifalari-
dan biri hisoblanadi.

Demak, ma’'muriy sudlardan ma’'muriy va
boshgqa ommaviy huquqiy munosabatlardan ke-
lib chigadigan nizolarni ko‘rish va hal qilish ja-
rayonida ma'muriy organlar bilan munosabat-
larda qonun ustuvorligini ta’minlash bilan bir
gatorda fuqarolar, shuningdek korxonalar,
muassasalar, tashkilotlarning huqugqlari va
qonuniy manfaatlarini ta’'minlash ham talab
etiladi.
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Ma’'muriy sud ish yurituvi orqali davlat
organlarining o‘zboshimchaligi hamda ijro
hokimiyati organlarining noqonuniy qarorlari,
harakatlari va harakatsizligi ustidan samarali
himoya amalga oshiriladi. Ma’'muriy sud ish yuri-
tuvining asosiy vazifasi aynan shunda ko‘rinadi
[2, 273-281].

Huquqiy davlatda hokimiyat fagat o‘zining
gonuniy vakolatlariga muvofiq harakat qilishi za-
rurligi hamda qarorlarni gabul qilish va harakatlar-
ni amalga oshirish jarayonida muhim prinsiplarga
amal qilishi shartligi barchaga ma’lum bo‘lgan fakt
hisoblanadi [3, 70].

Hokimiyat (davlat organlari va ommaviy
tashkilotlar) bilan fuqarolar va tashkilotlar
o‘rtasidagi ommaviy-huqugqiy nizolarni hal qi-
lish vakolatining aynan sud hokimiyatida saqlab
golinishi bu hokimiyatlar bo‘linishi prinsipining
hayotga tatbiq etilishini anglatadi. Bu orqa-
li davlat hokimiyati organlari o‘rtasida o‘za-
ro nazoratni nazarda tutuvchi muvozanat va
bir-birini tiyib turish tizimi amalga oshiriladi
[4, 597].

Ma’'muriy sud ishlarini yuritish to‘g‘risi-
dagi kodeksning normalarini tahlil qgilgan hol-
da ma’'muriy sud ish yurituvining o‘ziga xos
bo‘lgan quyidagi xususiyatlarini sanab o‘tish
mumKkin:

1. Ma’'muriy sud ish yurituvi doirasida ma’'mu-
riy ishlarni ko‘rib chiqish va hal qilish predme-
ti bo‘lib har doim fugarolar va tashkilotlarning
davlat hokimiyati organlari bilan ma’'muriy va
boshqa ommaviy-huquqiy munosabatlardan ke-
lib chiqadigan hamda davlat va boshqa ommaviy
vakolatlarning qonuniyligi va asoslantirilganligi
ustidan sud nazorati bilan bog‘liq bo‘lgan nizolar
hisoblanadi [5, 137-144].

2. Ma’'muriy sud ish yurituvi orqgali davlat va
boshqa ommaviy vakolatlarga ega bo‘lgan davlat
organlari va tashkilotlari, mahalliy davlat hokimi-
yati organlari, fugarolar o‘zini o‘zi boshqarish or-
ganlari va mansabdor shaxslar qarorlari, harakat-
lari (harakatsizligi) ustidan maxsus sud nazorati
o‘rnatiladi.

Fuqarolarning huquq va erkinliklarini muho-
faza qilishning darajasi eng avvalo, boshqaruv-
da sud organlari nazoratining nechog'li tashkil
etilganligi bilan bog‘liqdir [6, 13]. S.D.Knyazev
shunday yozadi: “...Hech ganday mubolag‘asiz
aytish mumkinki, ijro hokimiyatining faoliya-
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ti ustidan sud nazorati bir tomondan jismoniy
va yuridik shaxslarni davlat organlari va man-
sabdor shaxslarning tazyiqidan muhofaza qilsa,
ikkinchi tomondan ma’'muriy organlarning sa-
marali faoliyatini ta’'minlashga xizmat qiladi” [7,
45].

3. Ma’'muriy sud ish yurituvida alohida sub-
yektlar tarkibi - xususiy shaxslar va ommaviy
huquqdagi shaxslar bo‘ladi.

Bunda, bir tomondan, ma’muriy da’vogar:
1) o‘zining huquqlari, erkinliklari va qonu-
niy manfaatlarini himoya qilish uchun sudga
fugarolar va yuridik shaxslar bo‘lgan xususiy
shaxslar; 2) prokuror, ommaviy vakolatlar-
ni amalga oshiruvchi organ yoki mansabdor
shaxs tomonidan sudga manfaatida bunday
ariza taqdim etilgan shaxs; 3) qonun hujjatlari
bilan yuklatilgan nazorat va boshqa ommaviy
funksiyalarni amalga oshirish maqgsadida sudga
murojaat qilgan prokuror, ommaviy vakolatlar-
ni amalga oshiruvchi organ yoki mansabdor
shaxs hisoblanadi.

Ikkinchi tomondan, ma'muriy javobgar - dav-
lat va boshqa ommaviy vakolatlarga ega bo‘lgan
davlat organlari va tashkilotlari, mahalliy davlat
hokimiyati organlari, fugarolar o‘zini o‘zi boshqa-
rish organlari va mansabdor shaxslar hisoblanadi
[8, 137-144].

G'. Xakimov ma’'muriy sud ish yurituviga
ma’'muriy yustitsiya sifatida baho berib, uning
subyektlari tarkibiga sanab o'tilgan ikki toifadagi
shaxslardan tashqgari uchinchi toifani ham kiritib
o‘tadi.

Uning fikricha, ma’'muriy yustitsiya uchun
maxsus “ma’muriy-yustitsiyaviy” munosabat
subyektlarining mavjud bo‘lishi ham xosdir
(fugarolar, davlat boshqaruvi organlari, mansab-
dor shaxslar va maxsus sud organlari). Ma’'mu-
riy-huquqiy nizolarni ko‘rib chiquvchi mansab-
dor shaxslar, ya’'ni sudyalar davlat boshqaruvi
sohasida yetarli bilim va malakaga ega bo'lishlari
lozim [9, 13-14].

4. Ma’'muriy sud ish yurituvida ma’'muriy ish-
lar odil sudlovni amalga oshirishning asosiy qoi-
dalari va prinsiplariga rioya qilgan holda xususiy
va ommaviy manfaatlarni o‘zida mujassamlash-
tirish imkonini beradigan alohida protsessual tar-
tibda ko‘rib chiqiladi.

5. Ma’'muriy sud ish yurituvining asosiy maqsa-
di va vazifasi bo‘lib ommaviy hokimiyat organlari

va tashkilotlarining noqonuniy qarorlari, harakat-
lari (harakatsizligi) ustidan xususiy shaxslarning
huquglari, erkinliklari va qonuniy manfaatlarini
himoya qilish hisoblanadi.

6. Ma’'muriy sud ish yurituvining asosiy funk-
siyasi bo‘lib ma’'muriy ishlarni ko‘rib chiqish va
hal etish hisoblanadi. Ma'muriy ishlar tabiati
ma’'muriy yoki ommaviy huquq sohasidagi mod-
diy-huquqiy munosabatlardan kelib chiqgadi. Bun-
day huquqiy munosabatlarda bir tarafda har doim
fugaroga nisbatan majburlov chorasini qo‘llash
vakolatiga ega bo‘lgan kuchli subyekt - davlat
organi yoki tashkiloti, uning mansabdor shaxsi
tursa, ikkinchi tarafda - oddiy fuqaro yoki yuri-
dik shaxs turganligi sababli hech qachon taraflar
tengligi bo‘lmaydi.

7. A. Martinov ma’muriy sud ish yurituvining
yana bir o‘ziga xos xususiyatini alohida ta’kidlab
o‘tadi.

Uning fikricha, ma’'muriy sud ish yurituvi om-
maviy-huquqiy xarakterga ega bo‘ladi. Agar fuqa-
rolik protsessida moddiy-huquqiy munosabatlar
subyektlari huquq va majburiyatlarga oz xohishi-
ga ko‘ra va o‘zining manfaatida ega bo‘lsa, ma’'mu-
riy sud ish yurituvida ma’muriy-huquqiy munosa-
batlarning kelib chigishi uchun bunday talab aso-
siy hisoblanmaydi [10, 273-281].

8. LFilippova ma’muriy sud ish yurituvining
o‘ziga xos xususiyatlari gatoriga mansabdor
shaxslar uchun belgilangan majburiyatlarning
ijro etilishi sifatining nazorat qilinishini; davlat
organlari yoki tashkilotlari, ularning mansab-
dor shaxslari oz majburiyatlarini bajarmagan-
ligi yoki lozim darajada bajarmaganligi uchun
ularga nisbatan javobgarlik mexanizmi ishlashi-
ning ta’'minlanishini; jismoniy va yuridik shaxs-
lar buzilgan huquglari, erkinliklari va qonuniy
manfaatlarining amalda tiklanishiga ko‘makla-
shilishini hamda obyektiv huquq normalarining
obro‘si va mavqgeining belgilanishi va saqlanishi-
ni ham qo‘shib o‘tadi [11, 17].

Ma'muriy sud ish yurituvining tash-
kiliy-huquqiy asoslari bo‘yicha tadqiqot olib bor-
ish jarayonida, avvalo, “tashkiliy-huquqiy asos”
deganda aynan nimalar tushunilishini, mazkur
tushuncha doirasini aniqlab olish zarur hisobla-
nadi.

Tashkiliy asos deganda - ijtimoiy muhim
ahamiyatga ega bo‘lgan o‘ziga xos vazifalar yukla-
tilgan hamda ularni amalga oshirish uchun zarur
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vakolatlarga ega bo‘lgan idoralar va tashkilotlar
tizimi tushuniladi. Bunday idoralar va tashkilotlar
sifatida davlat organlari yoki ularning mansabdor
shaxslari yoxud belgilangan vazifalarga erishish
uchun o‘zaro munosabatlarga kirishadigan davlat
organlari yoki ularning mansabdor shaxslari maj-
mui bo‘lishi mumkin.

Huquqiy asos deganda esa odatda u yoki bu
faoliyatni samarali va to‘gri yo‘lga qo'yilishi-
ni ta’'minlash maqsadida uni tartibga soluvchi
huquqiy hujjatlar tizimi tushuniladi.

Muayyan bir faoliyatning tashkiliy-huquqiy
asosi deganda ushbu faoliyatni ta’'minlash va
takomillashtirishga qaratilgan tashkiliy va
huquqiy xarakterdagi chora-tadbirlarning kom-
pleks ravishda amalga oshirilishini tushunish
zarur.

Demak, ma’muriy sud ish yurituvining tash-
kiliy-huquqiy asoslari sifatida ushbu faoliyatni
amalga oshirishga vakolatli bo‘lgan ma’muriy
sudlarni hamda ularning tashkil etilishini, vako-
latlari va faoliyatini protsessual jihatdan tartibga
soluvchi huquqiy hujjatlar va boshqa kompleks cho-
ra-tabdirlarni tushunish lozim.

T. Kolomoyetsning fikriga ko‘ra, ma’'muriy
sud ish yurituvining huquqgiy makonga kiritili-
shi hozirgi zamonda huquqiy davlat tuzilishi
amaliyotiga ilmiy tadqiqotlarning joriy etilishini
ko‘rsatuvchi muhim holat hisoblanadi. Mazkur
vogea - ommaviy administratsiya tomonidan
fuqarolarning huqugqlari buzilganda ularni hi-
moya qilishga nisbatan jamiyatning demokratik
rivojlanishi uchun obyektiv zaruratning amalda-
gi ijrosi hisoblanadi. Mazkur holatning amaldagi
ifodasi ma’'muriy sudlarning tashkil etilishida
ko‘rinadi [12, 41-47].

Mamlakatimizda zamonaviy ma’'muriy sud ish
yurituvini joriy etish, ma’'muriy sudlarni tashkil
qilish, ularning vakolatlarini belgilash hamda xori-
jiy tajriba asosida yanada takomillashtirish, faoli-
yatini protsessual jihatdan tartibga solish bilan
bog'liq amaliy chora-tadbirlar O‘zbekiston Res-
publikasi Prezidenti Sh.Mirziyoyev tashabbusida
amalga oshirildi.

Jumladan, O‘zbekiston Respublikasi Prezi-
dentining 2017-yil 21-fevraldagi “O‘zbekiston
Respublikasi sud tizimi tuzilmasini tubdan tako-
millashtirish va faoliyati samaradorligini oshi-
rish chora-tadbirlari to‘g‘risida”gi PF-4966-son
Farmoni mamlakatimizda ma’'muriy sudlarning
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tashkil etilishi va shakllanishi tarixini boshlab
berdi.

Mazkur Farmon bilan 2017-yil 1-iyundan
boshlab ommaviy-huquqgiy munosabatlardan ke-
lib chigadigan ma’muriy nizolarni, shuningdek
ma’'muriy huqugbuzarliklar to‘g‘risidagi ishlarni
ko‘rib chiqishga vakolatli bo‘lgan Qoraqalpog'is-
ton Respublikasi, viloyatlar va Toshkent shahar
ma’muriy sudlari, tuman (shahar) ma’muriy sud-
lari tashkil etildi.

2018-yil 25-yanvardagi “O‘zbekiston Respub-
likasining Ma’'muriy sud ishlarini yuritish to‘g‘risi-
dagi kodeksini tasdiglash haqida”gi O‘zbekiston
Respublikasi Qonuni bilan esa ma'muriy sudlar
faoliyatini protsessual jihatdan tartibga soluvchi
Ma'muriy sud ishlarini yuritish to‘g‘risidagi ko-
deks tasdiglangan hamda 2018-yil 1-apreldan e’ti-
boran kuchga kiritilgan.

O'tgan qisqa davrda ma'muriy sudlar tomoni-
dan jismoniy va yuridik shaxslarning huqugqlari
va qonun bilan qo‘riglanadigan manfaatlarini
himoya qilish, odil sudlov va qonun ustuvorligi-
ni ta’'minlash borasida o‘ta muhim ishlar amalga
oshirildi. Buni birgina mahalliy davlat hokimiyati
organlarining 2019-yilda 1 ming 255 ta, 2020-yil-
da 1 ming 597 ta qarorlari sud tomonidan haqiqiy
emas deb topilgani misolida ham yaqqol ko‘rish
mumkin [13, 42-43].

O‘zbekiston Respublikasi Prezidentining
2020-yil 24-iyuldagi “Sudlar faoliyatini yanada
takomillashtirish va odil sudlov samaradorli-
gini oshirishga doir qo‘shimcha chora-tadbir-
lar to‘g'risida”’gi PF-6034-sonli Farmoni bilan
ma’muriy sudlar vakolatlari va ularning tashkiliy
tuzilmasi xorijiy tajriba asosida yanada takomil-
lashtirildi.

2021-yil 1-yanvardan boshlab ma’'muriy
huquqgbuzarliklar to‘g‘risidagi ishlarni ko‘rib chi-
qish vakolati ma’'muriy sudlardan jinoyat ishlari
bo‘yicha sudlarga o‘tkazildi.

Shuningdek, tuman (shahar) darajasidagi
ma’'muriy sudlar tugatilib, ma’'muriy va boshqa
ommaviy huquqiy munosabatlardan kelib chiqa-
digan ma’muriy nizolarni ko‘rishga ixtisoslashtiril-
gan Qoraqalpog‘iston Respublikasi, viloyatlar

markazlari va Toshkent shahrida tumanlararo
ma’'muriy sudlari tashkil etildi.

Bunda Qoraqalpog'iston Respublikasi, viloyat-
lar va Toshkent shahar ma’'muriy sudlari esa
saglab qolindi.
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O‘zbekistonda ma'muriy huqugbuzarlikka
oid ishlarning ma’muriy sudlardan jinoyat ish-
lari bo‘yicha sudlarga o‘tkazilishi va ma’'muriy
sudlarning mustagqil sud sifatida saqlab qolinishi
Birlashgan Millatlar Tashkiloti rivojlanish das-
turi, Germaniya rivojlanish sohasida hamkorlik
tashkiloti (GIZ) va Nagoya universiteti ekspertlari
tomonidan to‘g'ri qaror deb baholangan [14, 42-
43].

2021-yil 28-iyulda “Sudlar to‘grisida”gi
0O‘zbekiston Respublikasi Qonunining yangi tah-
rirda gabul qilinishi bilan ma’'muriy sudlarning
huquqgiy maqomi yanada mustahkamlandi, viloyat

va tuman darajasidagi ma’'muriy sudlarning va-
kolatlari, sud raislari, o‘rinbosarlari hamda sudy-
alarning vazifalari aniq belgilab berildi.

Xulosa o‘rnida shuni aytish joizki, O‘zbekis-
ton Respublikasi Prezidenti Sh.Mirziyoyev bosh-
chiligida amalga oshirilayotgan keng ko‘lamli
islohotlar natijasida mamlakatimizda ma’'muriy
sud ish yurituvi alohida huquqiy institut sifatida
shakllantirildi hamda ma’'muriy organlar bilan
munosabatlarda qonun ustuvorligini ta’minlash
bilan bir qatorda fuqarolar va yuridik shaxslar-
ning huqugqlari va qonuniy manfaatlarini himoya
giluvchi ma’muriy sudlar tashkil etildi.
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Annotatsiya. Mazkur maqolada hokimiyat yoki mansab vakolati doirasidan chetga chiqish jinoyati tarkibining
asosiy belgisi sifatida ushbu qilmishning obyekti tahlil gilingan. Bunda mazkur jinoyatning boshqa mansabdorlik
jinoyatlari qatorida umumiy, turdosh va maxsus obyektlari hamda ushbu jinoyatning o‘ziga xos jihati sifatida bevosita
asosiy va bevosita qo‘'shimcha obyektlari yuzasidan mualliflik xulosalari berilgan. Shuningdek, ushbu jinoyatning
bevosita asosiy va bevosita qo‘shimcha obyektlari raqobati yuzasidan fikrlar bildirilgan.

Kalit so‘zlar: jinoyatning obyektiv belgilari, jinoyat obyekti, hokimiyat yoki mansab vakolati doirasidan chetga
chiqish, mansabdorlik jinoyatlari, ijtimoiy munosabat, inson huqugqlari, ijtimoiy (huquqiy) manfaat, ijtimoiy xavfsizlik, ikki
obyektli jinoyat, obyektlar raqobati, turdosh obyekt, maxsus obyekt, bevosita asosiy obyekt, bevosita qo‘shimcha obyekt.

HEKOTOPBIE COOBPAXKEHMA 110 ITOBO/JY OTK/IOHEHHMA OT C®EPhI IOJIHOMOYMI UIH
MPOPECCUOHAJILHOM KOMIIETEHLIUU

CarpyiaeB ®arxysia llykpysiaeBuy,
CaMOCTOSITeJIbHBIN COMCKaTe b
TalkeHTCKOro rocyjJapCTBEHHOT0
I0pU/INY€eCKOr0 YyHUBEPCUTETA

AHHOmMayus. B daHHOU cmambe aHaausupyemcst 06sekm 0esiHusl Kak K/ao4esoll Npu3HaKk npecmyn/eHus,
3aKAYAUe20csl 8 OMKJAOHEHUU 0M 8/4ACMHbIX UAU CAYHCeOHbIX hoaHoMovul. [Ipu amom daromcesi asmopckue
8b1800bl 06 0CO6EHHOCMSAX 3MUX npecmyn/eHull 8 omau4ue om dpyaux 0OJAXHOCMHBIX Npecmyn/aeHull, 8 mom
yucsae no 06wWuM, UGEHMUYHBIM U CNeYUANbHbIM 00BEKMaM, d MAaAK*e 0CHOBHbIM U JONOJAHUMEAbHBIM 06BeKmam
HenocpedcmeeHHO Kak cneyuguueckomy acnekmy amozo npecmynjeHusi. Takice 6bICKA3bI8AOMCS MHEHUS O
npsAMoll KOHKYpeHYUU OCHOBHbIX U NPAMbIX JONONHUMEAbHbIX 00BEKMOo8 ¢ 06WUMU, pOOCMBEHHbLIMU U 0COOBIMU
06BeKMamMu 3mo20 npecmynjeHusl.

Kawouesvle cnoea: obsekmusHble NpU3HAKU npecmynjeHus, 00BeKm npecmynjeHus, OMK/JAOHEeHUe om
CAYHCEOHBIX UAU CAYHCEOHBIX NOAHOMOYUL, CAyXHCebHble npecmynseHus, obwecmeeHHble OMHOWEHUs, hpasd
yesnoseka, obuecmseHHbulll (npasoeoll) uHmepec, coyuanbHoe obecneyeHue, 08yX00BEKMHOE npecmynJjeHue,
KOHKYpeHYUsl 005eKmos, C8s13aHHbIl 06BeKm, CneyuadabHblll 066eKkm, NpsimMoll OCHOBHOU 06Bekm, HehocpedcmeeHHO
donosnHumMenvHbuIl 06BeKm.

SOME CONSIDERATIONS ABOUT DEVIATION FROM THE SCOPE OF AUTHORITY OR
PROFESSIONAL COMPETENCE

Sagdullaev Fatkhulla Shukrullaevich,
Independent researcher of Tashkent State University of Law

Abstract. This article analyzes the object of this act as a key feature of the crime, which consists in deviation from
authority or official authority. At the same time, the author’s conclusions are given among other official crimes of this
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crime and on general, identical and special objects, as well as main and additional objects directly as a specific aspect
of this crime. Opinions are also expressed about direct competition between the main and direct additional objects of
this crime about the common, related and special objects of this crime.

Keywords: objective signs of a crime, the object of a crime, deviation from official or official authority, official
crimes, public relations, human rights, public (legal) interest, social security, two-object crime, competition of objects,
related object, special object, direct main object, directly additional object.

Kirish
Jinoyat huquqi nazariyasida jinoyat tarkibi
jinoyatning obyektiv  (jinoyatning obyekti

va obyektiv tomoni) va subyektiv belgilari
(jinoyatning subyekti va subyektiv tomoni)
dan iborat ekanligi qayd etilgan. Jinoyat haqida
xabar bermaslik yoki uni yashirishning obyektiv
belgilarini yoritar ekanmiz, eng avvalo, uning
obyekti masalasiga to‘xtalish maqgsadga muvofiq.
Ma’'lumki, har qanday jinoyatning obyekti
gorizontal (umumiy, maxsus, turdosh va bevosita
obyektlar) va vertikal yo‘nalish (bevosita asosiy,
bevosita qo‘shimcha va bevosita fakultativ
obyektlar) bo‘yicha turga ajratiladi.

Hokimiyat yoki mansab vakolati doirasi-
dan chetga chiqish jinoyatining obyektini to‘g'ri
aniglash ushbu jinoyatning ijtimoiy xavflilik da-
rajasi haqida to‘g'ri tasavvur hosil qilish uchun
asos bo‘lib xizmat qiladi. Sababi bunday holatda
mazkur gilmishning aynan qaysi munosabatlarga
tajovuz qilishi uning ijtimoiy xavflilik darajasini
ifodalaydi. Bu haqda M.Usmonaliyev “Jinoyatning
obyekti har bir jinoyat tarkibining zaruriy belgi-
sidir. Jinoyat obyekti har bir tarkibining zaruriy
belgisi bo‘lishi bilan birga, muayyan jinoyatning
mohiyati va uning ijtimoiy xavflilik darajasini ham
belgilaydi” [1, 154-b.], deb ta’kidlagan edi. Shu ji-
hatdan olib qaraganda, hokimiyat yoki mansab
vakolati doirasidan chetga chiqish jinoyatining
obyektini tahlil qilish va o‘rganish asosida uning
ijtimoiy xavfliligi namoyon bo‘ladi. Xususan,
mansabdorlik jinoyatlari tizimida hokimiyat yoki
mansab vakolati doirasidan chetga chiqgish jinoya-
tining ijtimoiy xavfliligi alohida o‘rin egallaydi.

Material va metodlar

U.M. Mirzayev qayd etganidek, “jinoyat obyek-
ti tushunchasini ta’riflashda jinoiy jazoga sazovor
qilmish tufayli yetkazilgan yoki yetkazish xavfi
bo‘lgan zararning mohiyati va yo‘nalishi to‘g'risi-
dagi masala asos qilib olinishi kerak”ligidan kelib
chigib [2], olimlar jinoyatning obyektini ijtimoiy
munosabatlar [1, 152-b.; 3; 4; 5; 6], inson (odam-
lar) [7; 8], inson huquglari [9], muayyan ijtimoiy
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(huqugiy) manfaat [10; 11] yoKki ijtimoiy xavfsiz-
lik [12] deb hisoblaydi. Jinoyat huquqi nazariyasi-
da “obyekt - ijtimoiy munosabatlar” konsepsiya-
sining inkor qilinishiga [13; 14] garamay, mazkur
konsepsiya tarafdorlari juda ko‘p va u hozirda
ham o‘zining ustuvor mavqgeyini yo‘qotgani yo‘q
[15]. Bizning fikrimizcha ham masalaga “obyekt
- ijtimoiy munosabatlar” konsepsiyasi nuqtayi
nazaridan yondashish to‘gridir.

Ta’kidlash  lozimki, ayrim xorijiy ji-
noyat-huquqiy tizimlarda “jinoyat obyekti” termi-
ni umuman ishlatilmaydi. Uning o‘rniga “huqugqiy
manfaat”, “muhofaza qilinadigan huquqiy man-
faat” va boshqa shu kabi tushunchalar qo‘llaniladi
[16].

Tadqiqot natijalari

Umuman olganda, jinoyat huquqi fanida ji-
noyatning obyekti to‘grisidagi masala atrofida
bahs-munozara uzoq yillardan beri davom etayot-
ganini inobatga olib, biz ushbu tadgiqot doirasida
jinoyatning obyekti deganda, jinoyat qonuni bilan
go‘riglanadigan, g‘ayriqonuniy qilmish bilan zi-
yon yetkazilgan yoki ziyon yetkazish xavfi tug'di-
rilgan ijtimoiy munosabatlar majmuyini tushun-
ish lozim, degan an’anaviy konsepsiyaga amal
gilamiz.

Jinoyat huqugqi nazariyasida jinoyat obyektla-
rini “vertikal” va “gorizontal” tasniflash odat tusi-
ni olgan. Jinoyat obyektlarini tasniflashning to‘rt
bosqichli tizimidan kelib chiqib, kontrabandaning
umumiy, maxsus, turdosh va bevosita obyektlari
farglanadi [17]. Bundan tashqari, “gorizontal” tas-
nifga ko‘ra, kontrabandaning bevosita obyektini
bevosita asosiy, qo‘shimcha va fakultativ obyekt-
larga ajratish magsadga muvofiq.

Milliy jinoyat qonunchiligida mansabdorlik
jinoyatlariga jinoiy tajovuzning alohida turi deb
garaladi va mazkur tajovuzning obyekti va sub-
yektiga alohida e’tibor berilgan [18]. Demak,
hokimiyat yoki mansab vakolati doirasidan chet-
ga chiqish jinoyatining obyektini aniqlash mazkur
gilmishni boshqa g‘ayriqonuniy tajovuzlardan
ajratish, uning obyektiv tomoni va subyektiv bel-
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gilarini tavsiflash uchun birinchi darajali ahami-
yatga egadir.

Umumiy obyekt deganda, jinoyat qonuni
bilan go‘riglanadigan barcha ijtimoiy munosa-
batlar majmuyi tushuniladi [19]. Bu majmua JK
2-moddasida nazarda tutilgan obyektlardir. Ji-
noyat haqida xabar bermaslik yoki uni yashirish-
ning umumiy obyekti ham mazkur moddaga
asoslanadi.

Hokimiyat yoki mansab vakolati doirasidan
chetga chiqish jinoyati JKning “Hokimiyat, bosh-
garuv va jamoat birlashmalari organlarining faoli-
yat tartibiga qarshi jinoyatlar” deb nomlangan
beshinchi bo‘limining “Boshqaruv tartibiga qarshi
jinoyatlar” deb nomlangan XV bobiga kiritilgan.
1994-yilgi JK bo‘yicha jinoyatlar obyektlarining
to‘rt darajali tizimiga [20] muvofiq, mansabdorlik
jinoyatlarining maxsus obyekti qonun chigaruv-
chi hokimiyat va boshqaruv faoliyatini amalga
oshirishga doir ijtimoiy munosabatlar guruhi si-
fatida belgilangan (Unda jinoyatning O‘zbekiston
Respublikasi JK 2-moddasining birinchi qgismida
mustahkamlangan umumiy obyekt, qoida tariqa-
sida, O‘zbekiston Respublikasi JK Maxsus qismi
bo‘limining nomida qayd etilgan maxsus, turdosh
va bevosita obyektlar farglanadi. [lmiy adabiyot-
larda obyektning boshqacha tasniflari ham kelti-
riladi). JKning XV bobi nomidan kelib chigadigan
bo‘lsak, tarkiblari unda bayon etilgan jinoyatlar-
ning turdosh obyekti boshqaruv faoliyati sohasi-
dagi ijtimoiy munosabatlar hisoblanadi.

JKning 206-moddasini XV bobga joylashtirish
va tegishli ravishda ko‘rib chiqgilayotgan jinoyat-
ni boshqaruv tartibiga garshi jinoyatlar gatoriga
kiritish uchun mezon bo‘lib hokimiyat yoki man-
sab vakolati doirasidan chetga chigish bevosita
obyektining mazmuni va boshqaruv tartibiga qar-
shi jinoyatlar maxsus obyekti mazmunining xusu-
siy va umumiy obyektlar sifatidagi o‘zaro nisbati
xizmat qilgan.

Jinoyat huqugqiga oid ilmiy adabiyotlarda ijti-
moiy munosabatlar azaldan jinoyat obyekti sifa-
tida garaladi [21]. Shunga qaramay fanda mazkur
tushunchaning ko‘p sonli talginlari mavjud. Ular
turlicha tavsiflansa-da, adabiyotlarda bir-biridan
butunlay farq qiladigan uch nuqtayi nazar ajra-
tiladi: 1) ijtimoiy gadriyatlar sifatidagi u yoki bu
hodisalarga doir qonun bilan qo‘riglanadigan ijti-
moiy munosabatlar majmuyi jinoyatning obyekti
hisoblanadi [22; 23]; 2) yuridik ahamiyatga molik

faktlar va voqealar yuzasidan vujudga keladigan,
huquq normalari bilan tartibga solingan ijtimoiy
munosabatlar jinoyatning obyekti hisoblanadi
[24]; 3) jinoyatning obyekti - bu jinoyat bilan
zarar yetkaziladigan umum ahamiyatiga molik
ijtimoiy boylik (ne’mat, ijtimoiy munosabat, man-
faat) [25].

Jinoyat obyektining asl mazmuni xususi-
da uzoq yillar mobaynida davom etayotgan
bahs-munozaralarning siklli xususiyatini e’tibor-
ga olmaganda, bugungi kunda jinoyat obyektining
jinoiy tajovuz natijasida kamaymaydigan va yo‘q
bo‘lib ketmaydigan o‘zgarmas vogqelik sifatidagi
mohiyatini aks ettiruvchi birinchi nuqtayi nazar,
ayniqsa, asoslidir. Shunday qilib, ijtimoiy muno-
sabatga zarar pozitiv (real) zarar-ziyon tarzida
emas, balki uni inkor etish tarzida yetkaziladi. Aks
holda, formal tarkibli jinoyatni obyektga emas
deb topish kerak bo‘lar edi.

Mazkur nuqtayi nazarga muvofiq, JKning XV
bobida sodir etganlik uchun jinoiy javobgarlik
nazarda tutilgan jinoyatlarning maxsus obyekti
sifatida qonun bilan qo‘riqlanadigan ijtimoiy qad-
riyatlar - davlat hokimiyati, davlat xizmati va ma-
halliy ozini o‘zi boshqarish organlaridagi xizmat-
ga doir ijtimoiy munosabat amal qiladi.

Shunga qaramay, ilmiy adabiyotlarda ko‘rib
chigilayotgan jinoyatlar guruhining maxsus
obyekti xususida ilgari surilgan boshqgacha
nuqtayi nazarlarga ham duch kelish mumkin. Ma-
salan, professor G.M. Minkovskiy va professor V.P.
Revin fikriga ko‘ra, mazkur jinoyatlar guruhining
maxsus obyekti sifatida davlat organlari, mahalliy
0‘zini 0‘zi boshqarish organlari, davlat muassasa-
lari, Qurolli Kuchlar va harbiy tuzilmalar faoliyati
amal qiladi [26]. Bu fikrga biz quyidagi sababga
ko‘ra qo‘shila olmaymiz: Qurolli Kuchlar faoli-
yati (harbiy xizmat), Qurolli Kuchlar va ularning
mol-mulkiga boshqarish borasidagi faoliyatdan
farqli ravishda, JKning Yettinchi bo‘limi (“Harbiy
xizmatni o‘tash tartibiga qarshi jinoyatlar”)da
nazarda tutilgan jinoyatlarning obyekti sifatida
garalishi mumkin.

JKning XV bobiga kiritilgan jinoyatlarning
turdosh obyekti ilmiy adabiyotlarda qonunchilik,
ijro va sud hokimiyati davlat organlari, mahal-
liy o‘zini o‘zi boshqarish organlari ko‘rinishidagi
boshqgaruv apparatining normal faoliyati sifati-
da tavsiflanadi [27; 28]. Hokimiyat yoki mansab
vakolati doirasidan chetga chiqish jinoyatining
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turdosh va bevosita obyektlari bir-biri bilan o‘za-
ro bog'liq [29; 30]. Bu jinoyat boshqaruv appa-
ratining ayrim bo‘g‘ini mansabdor shaxslarining
faoliyatini ularga berilgan vakolatlar doirasida va
gonunda belgilangan tartibda ta’'minlovchi aniq
ijtimoiy munosabatlarga tajovuz qiladi. Uning
go‘shimcha bevosita obyektini fuqarolarning
huqugqlari va qonun bilan qo‘riglanadigan man-
faatlari, davlat va jamoat manfaatlarini ta’'minlash
sohasidagi ijtimoiy munosabatlar tashkil etadi.
Aynan qo‘shimcha obyektga ziyon yetishi “aso-
siy obyektga qilingan tajovuzga jinoyat-huquqiy
mazmun baxsh etadi” [31]. Binobarin, mazkur
jinoyatning xususiyati shu bilan belgilanadiki,
“gonunda ko‘rsatilgan huquqglar va manfaatlarga
ziyon yetkazish davlat apparati faoliyatini izdan
chigarishning aniq shaklini tashkil etadi” [32].

JK 206-moddasining birinchi qismida nazarda
tutilgan hokimiyat yoki mansab vakolati doirasi-
dan chetga chiqish jinoyati asosiy tarkibining
bevosita obyekti JKning XV bobida nazarda tutil-
gan jinoyatlar maxsus obyektining mazmuni bilan
muvofiq keladi.

Shuni qayd etish lozimki, hokimiyat yoki
mansab vakolati doirasidan chetga chiqish jinoya-
tining bevosita obyekti muammosi jinoyat huquqi
fanida hanuzgacha o‘zining yagona yechimini
topgani yo‘q. Masalan, M.H. Rustamboyevning
yozishicha, “Jinoyatning bevosita obyekti davlat
hokimiyati va boshgaruv organlarining normal
faoliyat yuritishini ta’'minlaydigan ijtimoiy muno-
sabatlar hisoblanadi. Qo‘shimcha bevosita obyekt
esa fugarolarning qonuniy huquq va manfaatla-
rini ta’'minlashga qaratilgan ijtimoiy munosabat-
lardir” [33]. R.A. Zufarov hamda M. Qodirovlar
ham bu borada o‘xshash fikr bildirib o‘tganlar
[34; 35]. B.]. Axrarov esa boshqaruv tartibiga qar-
shi mansabdorlik jinoyatlarining bevosita obyek-
ti “davlat xizmati va davlat hokimiyati faoliyati
amalga oshirilishining konkret sohalari” [36], deb
gayd etadi.

A. Otajonov va M. Haydarovning ta’kidlashi-
cha, mazkur jinoyatning bevosita obyekti davlat
organi, jamoat birlashmasi, mahalliy o‘zini o'zi
boshgarish organlarining normal faoliyat yuri-
tishini ta'minlash sohasidagi ijtimoiy munosabat-
lardir. Mazkur jinoyatning qo‘shimcha bevosita
obyekti sifatida shaxslarning qonuniy huquq va
manfaatlarini ta’'minlash sohasidagi ijtimoiy mu-
nosabatlar tushuniladi [37]. Albatta, jinoyatning
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bevosita obyekti yuzasidan ushbu qarash ham
bugungi kunda munozarali. Chunki 2015-yildan
e’tiboran mamlakatimizda jamoat birlashmasi
boshqgaruvidagi normal faoliyatni ta’'minlash so-
hasidagi munosabatlar ushbu jinoyatning obyekt-
lari ro‘yxatidan chiqarildi.

Ayrim kriminalistlar mansabdorlik jinoyat-
larining, shu jumladan, hokimiyat yoki mansab
vakolatlari doirasidan chetga chiqishning ham
bevosita obyekti maxsus obyekti bilan bir xil [38;
39; 40; 41], deb hisoblaydilar. Bu nuqtayi nazar
A.B. Saxarov tomonidan, ayniqgsa, izchil bayon
etilgan. Uning fikricha, mansabdorlik jinoyati-
ning bevosita obyektini uning maxsus obyektidan
ajratishga urinish muqarrar tarzda amaliy ahami-
yatga ega bo‘lmagan soxta konstruksiyalar o‘ylab
topilishiga olib keladi [42]. Bu nuqtayi nazar bir
gator mualliflar tomonidan tanqid qilindi. Ular-
ning fikricha, obyektlarni bunday birxillashtirish
uchun hech ganday asos yo‘q [43]. Hokimiyat
yoki mansab vakolatlari doirasidan chetga chi-
qish jinoyati bevosita obyektining mazkur talqini
haddan tashqgari kengdir, chunki mansabdorlik ji-
noyatlarining aniq turi ularning maxsus obyektini
tashkil etuvchi munosabatlarning bir tomoni yoki
bir nechta tomonini buzadi.

Hokimiyat yoki mansab vakolati doirasidan
chetga chiqish jinoyati mansabdor shaxs qay-
si hokimiyat organining vakolatlarini amalga
oshirayotgan bo‘lsa, shu hokimiyat organining
obro‘siga putur yetadi [44-50]. Aniqroq aytganda,
mazkur jinoyat davlat boshqaruvi apparatining
normal faoliyatiga tajovuz qiladi, boshqaruv or-
ganlari faoliyatini izdan chigaradi, davlat institut-
larini aholi ko‘z o‘ngida obro‘sizlantiradi.

Shunday qilib, hokimiyat organlarining obro‘si
ularning muhim tarkibiy elementlaridan biridir.
Shu tufayli ham mansabdor shaxsning fugarolar-
ning huquqlari yoki qonun bilan qo‘riglanadigan
manfaatlariga yoxud davlat yoki jamoat manfaat-
lariga ziyon yetkazgan g‘ayriqonuniy harakatlari
hokimiyat organlarining obro‘siga, hech shubha-
siz, putur yetkazadi. Zero, mazkur organlar faoli-
yatining asosiy mazmunini inson va fuqarolar-
ning huqugqlari va erkinliklariga rioya etish ham-
da ularni himoya qilish tashkil etishi lozim.

Demak, yuqoridagi tahlillardan xulosa sifa-
tida hokimiyat yoki mansab vakolati doirasidan
chetga chiqishning obyekti yuzasidan quyidagilar
bayon etiladi:
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turdosh obyekti - hokimiyat va boshqaruv or-
ganlarining normal faoliyatini tartibga soluvchi
ijtimoiy munosabatlar;

maxsus obyekti — davlat hokimiyati va boshqa-
ruvi organlarida boshqaruv tartibini belgilovchi
ijtimoiy munosabatlar;

bevosita asosiy obyekti - davlat organi, davlat
ishtirokidagi tashkilot yoki fugarolarning o‘zini
0‘zi boshqgarish organining normal faoliyati va
obro‘sini ta’minlovchi ijtimoiy munosabatlar;

bevosita qo‘shimcha obyekti - fuqarolarning
huqugqlari yoki qonun bilan qo‘riglanadigan man-
faatlari yoxud davlat yoki jamoat manfaatlarini
muhofaza qiluvchi ijtimoiy munosabatlar hisobla-
nadi.

Ko‘rib turganimizdek, ushbu jinoyatda bir
nechta bevosita obyektlar mavjud. Odatda, eng
katta qiyinchiliklar jinoyat-huquqgiy munosa-
batlarning raqobatlashuvchi bir nechta obyekt-
laridan iborat bo‘lgan jinoyatlarni kvalifikatsiya
gilishda va aybdor bir vaqtning o‘zida tajovuz
qiluvchi ijtimoiy munosabatlar mustaqil jinoyat
obyektlarini hosil qiladigan jinoyatlar majmuyi
bilan bog‘liq hollarda yuzaga keladi.

Qayd etish lozimki, jinoyat bevosita obyekt-
larining raqobati ijtimoiy hayotning murakkabli-
gi natijasida paydo bo‘ladi. Vogelik hodisalari-
ning umumiy o‘zaro aloqasi shunga olib keladi-
ki, ko‘pgina jinoiy gilmishlar bir gator o‘xshash
ijtimoiy munosabatlar sohasiga zarar yetkazadi.
Qonun chiqaruvchi muayyan jinoyat uchun javob-
garlikni belgilar ekan, ushbu holatni hisobga ola-
di. Jinoyat tarkibini tuzish, uni jinoyat qonunchili-
gi tizimidagi muayyan bobga kiritish qilmish bilan
barcha ijtimoiy munosabatlar sohasiga - bevosita
obyektlarning barchasiga yetkaziladigan zararni
hisobga olgan holda amalga oshiriladi. Biroq bu
yerda asosiy bevosita obyekt, ya’'ni tegishli norma
gaysi obyektni qo‘riglash uchun gabul qilinayot-
gan bo‘lsa, shu obyekt birinchi darajali ahamiyat
kasb etadi. Bunda qo‘shimcha bevosita obyektlar-
ga zarar yetkazish ikkinchi darajali ahamiyatga
ega bo‘ladi, biroq jinoyatning bunday oqibatlari
e'tibordan soqit etilmaydi va javobgarlikni og'ir-
lashtiruvchi belgilar yordamida hisobga olinadi.

Ikki obyektli jinoyatlarning yana bir xususi-
yati shundaki, ayrim hollarda qo‘shni obyektga
zarar yetishi muqarrar bo‘ladi, ayrim hollarda
esa bunday muqarrarlik mavjud bo‘lmaydi. De-
mak, umumiy qoidaga ko‘ra, qo‘shimcha obyekt

ijtimoiy manfaatlar nuqtayi nazaridan mazkur
jinoyat tarkibida asosiy bevosita obyekt bilan
taqqoslaganda, kamroq darajada ijtimoiy qim-
matga ega bo'‘ladi.

Jinoyatning raqobatlashuvchi bir nechta be-
vosita obyektlari orasidan bevosita asosiy, be-
vosita qo‘shimcha va fakultativ bevosita obyekt-
larini farqlash qilmishni kvalifikatsiya qilish
muammosini yechishni sezilarli darajada yengil-
lashtiradi, biroq uni to‘liq yechish imkonini ber-
maydi. Ushbu magsadga erishish uchun bevosita
go‘shimcha yoki fakultativ bevosita obyektning ji-
noyatni sodir etish mexanizmidagi rolini aniqlash
talab etiladi. Bunda qo‘shimcha bevosita obyekt-
ga zarar yetkazish aksariyat hollarda asosiy bevo-
sita obyektga zarar yetkazish usuli, uning tarkibiy
gismi hisoblanishi ayon bo‘ladi.

Ba’zan asosiy bevosita obyektga zarar yetka-
zish fagat qo‘shimcha bevosita obyektga zarar
yetkazish yo‘li bilan amalga oshirilishi mumkin.
Bevosita qo‘shimcha obyektga zarar yetkazish
asosiy bevosita obyektga zarar yetkazishning
mugqarrar usuli, tarkibiy qismi hisoblangani va
aks holda, zarar yetkazish mumkin emasligi tu-
fayli, bunday jinoyatlarning tarkiblari qo‘shim-
cha bevosita obyektga zarar yetkazishni ham
gamrab oladi, degan xulosaga kelish mumkin.
Demak, bunday qilmishlar fagat jinoyat qonuni
Maxsus qismining jinoyat-huquqgiy qo‘riglash
asosiy bevosita obyektiga tajovuz uchun javob-
garlik nazarda tutilgan moddasi bo‘yicha kvali-
fikatsiya qilinishi lozim.

Yuqorida bayon etilganlar jinoyat-huquqiy
munosabatlarning boshga obyektlariga tajo-
vuz qiladigan ijtimoiy xavfli qilmishlarni kvali-
fikatsiya qilishga doir ayrim umumiy qoidalarni
ta'riflash imkonini beradi: qo‘shimcha bevosita
obyektga zarar yetkazish asosiy bevosita obyekt-
ga zarar yetkazish usuli, uning tarkibiy qismi
hisoblanadigan qilmish yagona jinoyatni hosil
qiladi. Sodir etilayotganda, qo‘shimcha bevosita
obyektga zarar yetkazish fakultativ tarzda amal-
ga oshiriladigan qilmish esa jinoyatlar majmuyini
vujudga Kkeltiradi.

Ushbu qoidalardan huquq ijodkorligi va
huquqgni qo‘llash faoliyatida foydalanish ji-
noyatlarni, shu jumladan, hokimiyat yoki mansab
vakolati doirasidan chetga chiqishni kvalifikatsi-
ya qilishning murakkab muammosini yechishni
sezilarli darajada yengillashtiradi hamda jinoyat
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huquqi fanining jinoyatlar majmuyi va ularni doirasidan chetga chigishda va ayrim boshqa ji-
kvalifikatsiya qilish to‘g‘risidagi ko‘pgina bahsli noyatlarda ham yuzaga kelishi mumkin. Qilmish-
masalalarini yechishga ko‘maklashadi. ni to‘g'ri kvalifikatsiya qilish uchun tajovuzning

Jinoyatning bevosita obyektlari raqobati asosiy bevosita obyektini tanlash bunday hollarda
barcha mansabdorlik jinoyatlari gatorida tah- ham yuqorida ko‘rib chiqgilgan qoidalar bo‘yicha
lil gilinayotgan hokimiyat yoki mansab vakolati amalga oshiriladi.
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O‘N OLTI YOSHGA TO‘'LMAGAN SHAXSGA NISBATAN
UYATSIZ-BUZUQ HARAKATLAR QILISH JINOYATI
TUSHUNCHASI VA AHAMIYATI

Najimov Miratdiyin Shamshetdinovich,

Qoraqalpoq davlat universiteti

“Jlinoiy-huquqiy va fugarolik-huquqiy

fanlar” kafedrasi mudiri, yuridik fanlar nomzodi, dotsent,
e-mail: n.miratdin@karsu.uz

Annotatsiya. Maqolada o'n olti yoshga to‘lmagan shaxsga nisbatan uyatsiz-buzuq harakatlar qilish
jinoyati tushunchasi va ahamiyati, ushbu turdagi jinoyat uchun javobgarlik hamda O‘zbekiston Respublikasi
jinoyat qonunchiligida javobgarlikni takomillashtirish masalalari o‘rganilgan. Bundan tashqari, jinoyat
tarkibi o‘ziga xos jinoyat nusxasi bo‘lib, o‘zida barcha jinoyat alomatlarini mujassamlashtirgan va shu alomat
shaxs tomonidan sodir etilgan ijtimoiy xavfli qilmishda mavjud ekanligi jinoyat deb hisoblashga asos bo‘ladi.
Uyatsiz-buzuq harakatlar deganda, o‘zida shahvoniy xususiyatga ega har qanday harakatlarni sodir etish
tushunilishi ta’kidlanadi. Bunday harakatlar aybdor shaxsning jinsiy ehtiroslarini qondirish yoki voyaga
yetmagan shaxsning jinsiy hissiyotini qo‘zg‘atishga qaratiladi. Jismoniy xususiyatga ega bo‘lgan uyatsiz-buzuq
harakatlar deganda, aybdor yoki jabrlanuvchining jinsiy a’zolarini yalang‘och holga keltirish, jinsiy hissiyotni
qo‘zg‘atishi mumkin bo‘lgan holda, jinsiy a’zolarga uyatsizlarcha tegish, jinsiy aloqa holatini imitatsiya qilgan
holda, jinsiy buzuqlikni o‘rgatish, muayyan shahvoniy usullarni sodir etishga moyillikni uyg‘otish yoki unga
majburlash, jabrlanuvchilar ko'z o‘ngida jinsiy aloqa qilish yoki onanizm harakatlarini sodir etish kabilar
tushuniladi.

Kalit so‘zlar: oila, yoshlar, jinoyat va jazo, qozi, islom huquqi, moddiy ta’minlashdan bo'yin tovlash, javobgarlik,
jinoyat qilishga undash, jinoyatga jalb etish, jismoniy yoki ruhiy tazyiq, harakat, o'n olti yoshga to‘lmagan shaxs bilan
jinsiy aloqa qilish, o‘n olti yoshga to‘Imagan shaxsga nisbatan uyatsiz-buzuq harakatlar qilish.

NNOHATHE U 3HAYEHHUE NNPECTYIIVIEHUA B BUJE COBEPIIEHUA OTHOCUTEJ/IBHO
BECCTBIAHBIX JEMCTBHUH B OTHOLUEHWH JIMIJA MOJIOXKE INECTHAZAUIATH JIET

HaxxumoB Mupatauiiul lllaMmmeTauHoOBUY,
KaHAUAAT PUUIECKHX HAYK, IOLIEHT,
3aBeayOUUN Kadepoi “YTo/I0BHO-IPAaBOBas U
IPaXKJaHCKO-ITPAaBOBasi JUCIUIIMHA"
KapakaJimakckoro rocyZilapcTBEHHOTO YyHUBEPCUTETA

AHHOmayus. B cmamve uccaedylomcsi hoHsmue U 3HAYeHUe hpecmynseHusi 6eccmbi0H020 hogedeHust
8 OMHOWeHUU Juya, He docmuzuwezo WecmHadyamuJjemHezo0 803pacmd, 80NPOCLI O0mMeemcmeeHHoCcmu 3d
JdaHHbIl 8ud npecmynJjeHus, CO8epUEHCMBOBAHUE OMBEMCMBEHHOCMU 8 Y20/106HOM 3dKOHOJamesabcmee
Pecny6auku Y36ekucman. Kpome mozo, 8 daHHOlU cmambe 0mMeyeHo, Ymo cocmas 3moz20 KOHKpemHozo 8uda
npecmynJieHusl codepxcum 8ce 3JeMeHmMbl npecmynJjeHus, a Haau4ue JaHHbIX NPU3HAKO8 COBEPUIEHHO20 JUYOM
06UjecmeeHHO 0NAcHO20 OJesiHUSl s18/51emcsi OCHO8AHUeM 0/151 cogepuleHusi npecmynJeHus. Tloduepkusaemcs,
Ymo HenpucmoUHbIMU delicmeusiMu cuumarmcs JAw6ble delicmeausi ceKcya/abHozo xapakmepa. Takue delicmeus
Hanpas/ieHbl HA y008/1emeopeHuUe CeKCYaNbHbIX HCeJAqHUL 8UHOBHO20 UAU 8036YHCOeHUe CeKCYd/bHbIX Yyecme
HecosepuieHHo/1emHe20. Henpucmotinbvie delicmeus pusuueckozo xapakmepa 6K/1104arm o6HaxceHue 2eHumaaul
npecmynHUKa U/au xepmebl, 6eccmvlOHOe NPUKOCHOBEHUE K 2eHUMAAUSIM MAKUM 06pa3oM, 4mobbl 3mo Mo2/10
8b136aMb CEKCYa/AbHble Yy8cmed, 06yyeHuUe CeKCyaAbHbIM NPOCMYNKAM Nymem uMumayuu cekcyabHol cumyayuu,
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80306)dic0eHUe UAU NPUHYHcOeHUe Yea108eKa K cosepuleHUI0 onpedeeHHbIX CeKCyalbHblx delicmaull, 3aHsamue CeKCoM

uau macmypéayuetl Ha 21a30aX Hepmebl.

Karuesvle caoga: cembs, M0100exCh, npecmynsieHue U HakasdaHue, Cy()bﬂ, uc/saamMckoe npaeo, yK/iO0HeHUe
om mamepuas/sibHO20 obecheyveHus, 0mM8emcmeeHHOCMb, nodcmpexameﬂbcmeo K cosepuweHurn npecmynJeHus,
npuesieyeHue K cosepuweHuro npecmynJ/eHus, ¢U3Ll'4€CKO€ uau ncuxuveckoe dasseHue, delicmaue, ecmynJjieHue
8 Nno/1o8yr €esA3b C NUYOM, HE docmuawum wecmHaauamu J1em, pasepamHbsle delicmeusi 8 OmHoWweHUU JAuya, He

docmuauiezo wecmuadyamu sem.

THE CONCEPT AND MEANING OF A CRIME IN THE FORM OF COMMITTING RELATIVELY SHAMELESS
ACTS AGAINST A PERSON UNDER SIXTEEN YEARS OF AGE

Nazhimov Miratdiyin Shamshetdinovich,

Head of the Department of Criminal Law and Civil Law Discipline,
Karakalpak State University, Candidate of Legal Sciences, Associate Professor

Abstract. The article examines the concept and meaning of the crime of shameless behavior against a person
under the age of sixteen, issues of responsibility for this type of crime, improvement of responsibility in the criminal
legislation of the Republic of Uzbekistan. In addition, in this article, the corpus delict is a specific instance of a crime,
which contains all the elements of a crime, and the presence of this feature in a socially dangerous act committed by a
person is the basis for committing a crime. It is emphasized that any act of a sexual nature is considered obscene. Such
actions are aimed at satisfying the sexual desires of the perpetrator or arousing the sexual feelings of a minor. Physical
indecent behavior includes exposing the genitals of the perpetrator or victim, shamelessly touching the genitals in a
manner that may induce sexual feelings, learning about sexual misconduct by simulating a sexual situation, arousing
or coercing a person into certain sexual activities, having sex or masturbating in front of victims.

Keywords: family, youth, crime and punishment, judge, Islamic law, evasion of material support, responsibility,
incitement to commit a crime, involvement in the commission of a crime, physical or mental pressure, action, sexual
intercourse with a person under the age of sixteen, dissolute actions against a person under the age of sixteen.

Kirish

Har ganday jinoiy tajovuz bevosita yoki bil-
vosita ijtimoiy munosabatlarga zarar yetkazadi.
Jinoyat qonuni bilan qo‘riglanadigan har qanday
ijtimoily munosabatlar jinoyat obyekti bo‘lishi
mumkin. Shu bilan birga barcha ijtimoiy munosa-
batlar ham qonun bilan qo‘riglanavermaydi.
Ammo jinoyat - huquqiy muhofaza predmeti
bo‘lgan u yoki bu ijtimoiy munosabat buzilgan-
da, har gqanday sharoitda ham jinoyat huquqida
ko‘zda tutilgan majburlov choralarini qo‘llash
zaruriyati bo‘lmaydi. Majburlov choralari ijtimoiy
xavfli tajovuz sodir etilganda qo‘llaniladi. Bu hol
barcha qasddan va ehtiyotsizlik tufayli sodir etil-
gan jinoyat sababli jiddiy zarar yetkazilgan ish ho-
latlariga taalluglidir.

Material va metodlar

Jinoyat tarkibining bevosita obyekti tajo-
vuz bevosita qarshi qaratilgan jinoyat qonuni
bilan qo‘riglanadigan muayyan ijtimoiy muno-
sabatlarni ifodalaydi [1-4], degan fikrga qo‘shil-
gan holda, pornografik mahsulotlarni tayyorlash
yoki tarqatishning bevosita obyektini aniqlashga
to‘xtalamiz.

Maxsus obyekt deganda, bir gancha ji-
noyatlarning bir-biriga o‘xshash bo‘lgan ijtimoiy
munosabatlarga tajovuzi tushuniladi. O‘zbekiston
Respublikasi JK jinoyatlar obyektining oxshashli-
giga garab boblarga bo‘lingan.

Obyektning to‘g'ri aniqlanishi jinoiy qilm-
ishni kvalifikatsiya qilishda katta ahamiyatga
ega. Jinoiy tajovuz obyektini noto‘g'ri belgilash
va unga to‘gri baho bermaslik tergov va sud
amaliyotida turli xatoliklarga olib keladi. Y.M.
Brayninning ma’lumotlariga ko‘ra, viloyat sud-
lari tomonidan chigarilgan hukm va ajrimlarning
3,3 foizi obyektning to‘g'ri belgilanmaganligi sa-
babli bekor qilingan yoki o‘zgartirilgan [5, 165-
b.]. LY. Kliverning ma’lumotlariga garaganda,
jinoyatlarning obyekti bo‘yicha kvalifikatsiya qi-
linganda, muallif o‘rganib chigqan ishlarning 1,5
foizida chiqarilgan hukmlarda xatoliklarga yo‘l
qgo'yilgan [6, 10-12-b.].

Shuni alohida ta’kidlab o‘tish lozimki, jinoiy
tajovuzning obyektini to‘gri aniqlab, unga to‘g'ri
baho berilganda, jinoiy tajovuz sodir etilgan ij-
timoiy munosabatlar aniqlanadi va to‘la hajmda
tahlil qilinadi.
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AN. Traynin jinoyat predmetini quyidagicha
tushuntiradi: “Predmet shunday narsalarki, ji-
noyat ular bilan bog‘liq holda yoki ularga nisbatan
sodir etiladi” [7, 179-b.].

Tadqiqot natijalari

Jinoyatning ijtimoiy xavfliligi, avvalo, O‘zbekis-
ton Respublikasi Konstitutsiyasining e’lon qilin-
gan va kafolatlangan muhim ijtimoiy qadriyatlar-
ga tajovuz qilish bilan aniglanadi. Konstitutsiya-
mizning 13-moddasiga ko‘ra, O‘zbekiston Respub-
likasida demokratiya umuminsoniy prinsiplarga
asoslanadi, ularga ko‘ra, inson, uning hayoti,
erkinligi, sha’ni, qadr-qimmati va boshqa daxlsiz
huquglari oliy qadriyat hisoblanadi.

Biz jinoyatning obyektiv tomonini keng yori-
tish uchun jinoyatning boshqa institutlariga ham
murojaat qilishimiz lozim. Xususan, jinoyatning
obyektiv tomoni jinoyat tarkibining bir elemen-
tidir. Jinoyat tarkibi haqidagi ta’limot jinoyat
huquqi fanining markaziy masalalaridan biri
hisoblanadi. Jinoyat tarkibining to‘g‘ri aniqlani-
shi kvalifikatsiya to‘g'ri amalga oshirilishining
ishonchli kafolatidir. Bu esa, o‘z navbatida, odil
sudlovni amalga oshirish va qonunchilikni mus-
tahkamlash hamda pirovard natijada, ayblanuv-
chining harakatiga to‘g'ri baho berishda katta
ahamiyatga ega. Maxsus gismga tegishli bo‘lgan
har gqanday masalani o‘rganish jinoyat tarkibi
to‘grisidagi ta’'limot bilan bog'liq ravishda olib bo-
rilishi zarur [8, 58-b.].

Jinoyat tarkibini aniglashga doir tegish-
li adabiyotlardagi fikrlar tavofutiga qaramay,
ko‘pgina mualliflar jinoyat tarkibi tushunchasini
obyektiv va subyektiv belgilar yig‘indisidan ibo-
ratligini tan olib, jinoyat tarkibi ijtimoiy xavfli
qilmishni jinoyat sifatida aniqlashga xizmat qiladi,
deb ta’kidlaydi.

Jinoyat tarkibi to‘grisidagi ta'limot A.L. Tray-
nin [9], V.N. Kudryavsev [10], Y.M. Braynin [11],
M.P. Karpushin [12] va boshqgalarning ilmiy ishla-
rida chuqurroq tahlil etilgan.

Jinoyat tarkibining bir necha vazifasi mavjud,
ya’'ni:

- jamiyat uchun xavfli qilmishning jinoiyligini
aniqlash vositasi;

- jinoiy javobgarlik uchun asos bo'lishi;

- jinoiylik darajasini aniqlashda qonunchilik
namunasi bo'‘lishi;

- jinoyatlarni farqlovchi vosita sifatida xizmat
qilishi.
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Shunday qilib, jinoyat tarkibi o‘ziga xos jinoyat
nusxasi bo‘lib, o‘zida barcha jinoyatning alomat-
larini mujassamlashtiradi va shu alomat shaxs
tomonidan sodir etilgan ijtimoiy xavfli qilmish-
da mavjud ekanligi jinoyat deb hisoblashga asos
bo‘ladi.

Material yoki predmetlarning pornografik
xarakterga ega ekanligini aniqlash uchun kinotan-
qid, psixologiya, seksopatologiya, yurispruden-
siya va boshqa sohalardagi maxsus mutaxassis-
lar ishtirokida kompleks ekspertiza tayinlanishi
lozim.

Jinoyat huquqi nazariyasida jinoyatning
obyektiv tomoniga quyidagicha ta'rif berilgan: “Ji-
noyat qonuni bilan qo‘riglanadigan obyektga gar-
shi qgilingan ijtimoiy xavfli harakat yoki harakatsiz-
likning tashqi holatlarini xarakterlovchi belgilar
jinoyatning obyektiv tomoni deyiladi”.

Jinoyatning obyektiv tomoni jinoyat tarki-
bining zarur elementi bo‘lib, u jinoiy javobgarlik
asosi sifatida katta ahamiyatga ega. Jinoyat ko-
deksi Maxsus qismi moddalari dispozitsiyasida
har bir jinoyatning obyektiv belgilari ko‘rsatilgan
bo‘lib, jinoyatlar bir-biridan, asosan, harakat yoki
harakatsizlikning usuli, jinoyat oqibati, jinoyat-
ning qanday sharoitda qilinganligi va boshqa jihat-
lari bilan farq qiladi. Demak, jinoyatning obyektiv
tomoni jinoyat tarkibi tomonlari ichida muhim
ahamiyatga ega bo'lib, qanday jinoyat sodir qilin-
ganligini aniglashga yordam beradi.

Tadqiqot natijalari tahlili

Jinoyatning obyektiv tomoni alomatlari degan-
da, jinoiy qilmishning tashqi belgilari tushuniladi.
Har ganday jinoyat o‘zining ijtimoiy xususiyatiga
ko'ra, ijtimoiy xavfli qilmishdir, ya'ni turli ijtimoiy
munosabatlarga harakat yoki harakatsizlik bilan
tajovuz qilishdir. Ana shu fikrlardan kelib chiqib,
aytish mumkinki, jinoyatning obyektiv tomoni -
bu muayyan sharoitda, joyda va vaqtda bo‘ladigan,
0‘zbekistonda mavjud ijtimoiy munosabatlarga
zarar yetkazadigan ijtimoiy xavfli gilmishning
tashqgi ko‘rinishidir.

Konkret jinoyat tarkibining obyektiv tomoni
gonun bilan gat'iy belgilangan. Uning obyektiv
tomoni shu jinoiy qilmishning ijtimoiy xavfliligi
va huquqqa xilofligi, shuningdek, shu jinoyatning
o‘xshash jinoyatlar tarkibidan farqlarini bilish
uchun zarur bo‘lgan alomatlar yig‘indisidir.

Jinoyatning obyektiv tomoni harakat yoki
harakatsizlik, ijtimoiy xavfli ogibat, harakat yoki
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harakatsizlik bilan ijtimoiy xavfli oqibat o‘rtasida
sababiy bog‘lanish borligi, jinoyatni sodir etish
vaqti, joyi, shart-sharoiti va usulini o'z ichiga oladi.
Shaxsning harakat yoki harakatsizligi har qanday
jinoyat tarkibi obyektiv tomonining zaruriy belgi-
sidir.

[jtimoiy xavfli oqibat, sababiy bog‘lanish, ji-
noyatning sodir etilgan vaqti, joyi, shart-sharoi-
ti va usuli ko‘pgina jinoyat tarkibi obyektiv to-
monining fakultativ belgilari hisoblanadi. Chunki
yuqoridagi belgilar jinoyat va jazo huquqiy nor-
masi dispozitsiyasida ko‘rsatilgan hollardagina
zaruriy belgi sifatida qaralishi mumkin.

Jinoyat huqugiga binoan, ijtimoiy xavfli
harakat yoki harakatsizlik qgilishda aybdor bo‘lgan,
jinoyat sodir qilish paytida aqli raso va ma’lum
yoshga to‘lgan jismoniy shaxslargina jinoyat sub-
yekti bo‘la oladi.

Jinoyat subyekti jinoyat tarkibining zaruriy
elementlaridan biridir. Adabiyotlarda bu tushun-
cha turlicha talgin etiladi. Jumladan, S.I. Ojegov
tomonidan tayyorlangan “CyioBapb pycckoro
a3bika” kitobida “Subyekt falsafada bilimning
obyekti hisoblangan olamga qarshi tura oladigan
idrok qiluvchi va harakatlantiruvchi inson”, deb
tushuntirilgan. O‘zbek tilining izohli lug‘atida bu
tushuncha “Idrok va iroda egasi, borligni bilish va
o‘zgartirishga qodir shaxs”, degan ma'noda ifoda-
langan. “Subyekt” atamasi lotin tilidagi “subjec-
tus” so‘zi o‘'zagidan olingan. Yuqorida qayd etilgan
ta’riflarga ko‘ra, subyekt atrofdagi vogelik va ho-
disalarga ma’lum bir ta’sir etib, uni o‘zgartirish-
ga harakat gila oladigan insonlarga xos umumiy
xususiyatlarni  ifodalovchi umumlashtirilgan
ma’noni anglatadi. Biroq yuridik fanlarda “huquq
subyekti” deganda, har bir huquq sohasi bo‘yicha
gonunda belgilangan ma’lum huquq va majburi-
yatlarga ega bo‘lgan jismoniy va yuridik shaxslar
tushuniladi. Jinoyat huquqi fani nuqtayi nazari-
dan jinoyat subyekti deganda, Jinoyat kodeksi bi-
lan javobgarlik belgilangan, qasddan yoki ehtiyot-
sizlikdan jinoyat sodir etgani uchun jinoiy javob-
garlikka tortilishi lozim bo‘lgan jismoniy shaxslar
tushuniladi.

Qilmishni jinoyat deb topish uchun, albatta,
subyekt bo‘lishi lozim. Chunki subyekt jinoyat
tarkibining muhim elementi hisoblanib, uning
mavjud emasligi jinoiy javobgarlikni istisno giladi.

Jinoyat huquqi nazariyasida har qanday ijti-
moiy xavfli qilmish sodir gilgan, qonun bilan bel-

gilangan yoshga yetgan va qilmish uchun jinoiy
javobgar bo‘la oladigan jismoniy shaxslar jinoyat-
ning subyekti bo‘ladi.

Jinoyat qonuni bo‘yicha jinoyat subyekti fagat
jismoniy shaxs bo‘ladi. Hayvonlar, yuridik shaxs
jinoyat subyekti bo‘la olishi mumkinligi milliy
gonunchilikda nazarda tutilmagan.

Yuridik adabiyotda jinoyat subyekti - jinoyat
gonunida ko‘rsatilgan ijtimoiy xavfli qilmishni
gasddan yoki ehtiyotsizlik ogibatida sodir etgan,
ma’lum yoshga to‘lgan, aqli raso, alohida hollarda
JK Maxsus qismi tegishli normalarida ko‘rsatil-
gan maxsus belgilarga ega jismoniy shaxs sifatida
ta'riflanadi [1, 132-b.; 2-4].

Ko'rinib turibdiki, uch asosiy belgining (qonun
bo‘yicha belgilangan yoshga yetganlik, aqli raso-
lik, jismoniy shaxslik) birligi jinoyatning umumiy
subyektini tavsiflaydi. Mazkur belgilarning atigi
bittasining yo‘qligi ham jinoyat tarkibining mav-
jud emasligidan dalolat beradi.

Qonunda jinoiy javobgarlik yoshi belgilanayot-
ganda, insonning psixofiziologik yetuklik darajasi
inobatga olingan. Jinoiy javobgarlikka tortilayot-
gan shaxs o‘zi sodir etayotgan harakatlarning xu-
susiyati va ahamiyatini anglashi (aqliy jihatdan),
shuningdek, ularni boshqgara olishi (irodaviy jihat-
dan) kerak.

Qonunda yosh chegarasi aniq tartibga solin-
ganligining mavjudligi jinoyat sodir etgan shaxs-
ning yoshi (kun, oy, tug‘ilgan yili)ni to‘g'ri belgi-
lash zaruriyatini tug‘diradi. Bu savolga sud-tergov
amaliyotida O‘zbekiston Respublikasi Jinoyat-
protsessual kodeksining 314-moddasini hisobga
olgan holda javob berilishi kerak. Shaxsni jinoiy
javobgarlik yoshiga yetgan deb, tug‘ilgan kunining
ertasi soat 24.00 dan hisoblanadi.

JKning 18-moddasi 1-qismiga muvofiq, jinoyat
sodir etish vaqtida oz qilmishining ijtimoiy xavf-
liligini anglagan va o‘z harakatlarini boshqara
olgan shaxs aqli raso deb topiladi. Bundan kelib
chiggan holda, “aqli rasolik” tushunchasining yu-
ridik mezoni ikki turdagi belgilar bilan tavsiflana-
di: aqliy (intellektual) va irodaviy. Aqli rasolikning
aqliy (intellektual) belgisi shaxs o‘z qilmishining
ijtimoiy xavflilik xususiyatini anglab yetish qo-
biliyatidan iborat. [rodaviy belgi esa shaxsning o'z
xulg-atvorini boshqarish layoqatini aks ettiradi.

Xulosalar

Shu bilan birga, shaxsning o‘z xulg-atvori
faktik xususiyatini anglash va uni boshqarish
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gobiliyati uning psixofiziologik rivojlanish da-
rajasi bilan shartlanadi. Demak, yuridik mezoni
bilan birgalikda aqli rasolik o‘z ichiga tibbiy me-
zonini ham oladi. Mazkur mezon inson ruhiy ka-
molotining muayyan darajasi ko‘rsatkichi bo‘lib,
shaxs o‘zi sodir etgan harakatlarining faktik xu-
susiyati, uning ijtimoiy xavfliligini anglashi, unga
ko‘ra, xulg-atvorni boshqarishini ko‘rsatadi. Aqli
rasolikning tibbiy mezonida amalda soglom
odamlarning ruhiy holati quyidagilarni gam-
rab oladi: 1) aqli rasolikni istisno gilmaydigan

muayyan ruhiy og‘ishi bo‘lgan odamning holati;
2) ruhiy buzilishlari bilan bog‘liq bo‘lmagan intel-
lektual rivojlanishida qoloqlikni ko‘rsatayotgan
odamlarning holati; 3) boshqa psixofiziologik xu-
susiyatlari bilan shartlangan odamlarning holati.
Shunday qilib, tibbiy mezon o‘z gilmishlarining
ijtimoiy xavfli xususiyatini to‘la-to‘kis anglash
va 0z harakatlarini boshqara olishga imkon be-
radigan odamlarning ruhiy holatini ham, norma
bilan patologiya o‘rtasidagi chegara holatini ham
gamrab oladi.
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DAVLAT XIZMATCHISINING MULKIY
MANFAATDORLIGI BILAN BOGLIQ JINOYATLARNING
OBYEKTI YUZASIDAN AYRIM MULOHAZALAR

Djalilov Furkat Zakirovich,
Toshkent davlat yuridik universiteti
mustaqil izlanuvchisi,

e-mail: fbi774@mail.ru,

Annotatsiya. Mazkur maqolada davlat xizmatchisining mulkiy manfaatdorligi bilan bog liq jinoyatlarning obyekti
yuzasidan ayrim mulohazalar atroflicha o‘rganilib, tahlil qilingan. Davlat xizmatchisining mulkiy manfaatdorligi bilan
bog'liq jinoyatlarning maxsus obyektiga davlat mexanizmining normal faoliyatini ta’'minlovchi ijtimoiy munosabatlar
sifatida qaralishi lozim. Shuningdek, davlat xizmatchisining mulkiy manfaatdorligi bilan bogliq jinoyatlar ham, 0z
navbatida, JK bilan taqiqlangan muayyan ijtimoiy munosabatlarga zarar yetkazishi yoki shunday zarar yetkazishning
real xavfini keltirib chiqarishi bir qator olimlarning ishlarini o’rgangan holda tahlil qilingan.

Kalit so‘zlar: davlat xodimi, jinoyat, jinoyat obyekti, mulkiy manfaat, jamoat munosabatlari.

HEKOTOPBIE KOMMEHTAPHUU K AHAJIU3Y OB BEKTA IPECTYIIJIEHU, CBA3AHHBIX C
UMYIIECTBEHHBIMH UHTEPECAMU I'OCYZAPCTBEHHOTI'O C/IYXKALIEI'O

JxanunoB ®ypkaTt 3aKUpPOBUY,
CaMOCTOATebHbIN coucKaTes b TalllKeHTCKOTro
roCyZlapCTBEHHOI'0 IOPU/IUYECKOI'0 YHUBEPCUTETA

AnHomayus. B danHoll cmambe nodpobHO u3yyarmest U aHAAU3UPyomcst HeKomopble coobpaxceHusi 06 06%s-
eKkme npecmyn/ieHull, C8s13aHHbIX C UMYUeCMBEHHbIMU UHMepecamu 20Cy0apCcmaeHHbIx cayxcawux. 0cobbim 06sek-
mom npecmyn/eHull, C8s13aHHbIX C UMYWECMBEHHbIMU UHMepecamu 20cy0apcmeeHH020 cayxcaujezo, caedyem pac-
cmampusams 06wecmeeHHble 0MHoWeHuUsl, obecheyusarowjue HopMaabHoe PYHKYUOHUPOBAHUE 20Cy0apCcmeeHH020
MmexaHusma. [IpecmynsieHusi, c8s13aHHbIE C UMYUWECMBEeHHbIMU UHMepecamu 20cy0apcmeeHH020 CAYHaujezo, 8 C80H
oyepeds, ObLAU NPOAHANUZUPOBAHLI NYMeM U3yHeHUs1 pabom psda y4eHblx Ha npedMem moao, HAHOCSIM AU OHU 8ped
onpedesieHHbIM 00U eCmBeHHbIM OMHOWEHUAM, 3anpeweHHbiM YK, uau cozdarom peansHblll puck makozo ywepboa.

Katouesvwlie cioea: zocydapcmeenHblll cayxcawjull, npecmyn/eHue, 06ekm npecmynieHus, UMyuecmeeHHbll
uHmepec, 06ujecmeeHHbsIll OMmHouwleHus, yujepo.

SOME COMMENTS ON THE OBJECT OF CRIMES RELATED TO THE PROPERTY INTERESTS OF A
CIVIL SERVANTA

Djalilov Furkat Zakirovich,
Independent researcher
of Tashkent State University of Law

Abstract. In this article, some considerations on the object of crimes related to the property interests of civil
servants are studied and analyzed in detail. A special object of crimes related to the property interests of a civil servant
should be considered social relations that ensure the normal functioning of the state mechanism.Crimes related to the
property interests of a civil servant, in turn, have been analyzed by studying the work of a number of scholars as to
whether they harm certain social relations prohibited by the CC or pose a real risk of such damage.

Keywords: civil servant, crime, object of crime, property interest, public relations, damage.
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[jtimoiy xavfli qilmishninng jinoiyligini
aniqglash, ya’ni uni kriminalizatsiya qilish vosita-
si fagat jinoyat tarkibi hisoblanadi. Jinoyat tarki-
bi esa jinoyatning obyektiv va subyektiv belgilari
yig‘indisidan iboratdir. Obyektiv belgilar deganda,
jinoyat tarkibining obyekti va obyektiv tomoni
tushuniladi.

Jinoyat obyekti - bu jinoiy tajovuz qaratilgan
va ana shu tajovuz orqali unga zarar yetkazilishi
mumkin bo‘lgan Jinoyat kodeksi bilan qo‘rigla-
nadigan ijtimoiy munosabatlardir [1]. Shu nuqtayi
nazardan olib qarasak, davlat xizmatchisining
mulkiy manfaatdorligi bilan bog‘liq jinoyatlar
ham, o'z navbatida, JK bilan tagiqlangan muayyan
ijjtimoiy munosabatlarga zarar yetkazadi yoki
shunday zarar yetkazishning real xavfini keltirib
chigaradi. Shu sababdan JK 14-moddasi mazmu-
nidan kelib chiqib, bunday ijtimoiy xavfli qilmish
jinoyat deb topiladi. Shunday ekan, davlat xiz-
matchisining mulkiy manfaatdorligi bilan bog'liq
jinoyatlarni yuridik tahlil qilishda, eng avvalo,
ushbu toifadagi jinoyatlarning obyekti muammo-
larini chuqurroq o‘rganish maqgsadga muvofiq.
Jinoyat obyekti yordamida jinoyat huquqining
ijtimoiy-siyosiy mazmuni, tajovuz qilish ijtimoiy
xavfliligining xarakteri aniqlanadi [2].

R. Qobulovning ta’kidlashiga ko‘ra, “jinoyatchi
o‘zini bunday munosabatlardan chiqarish yo‘li bi-
lan ham ijtimoiy munosabatlarni buzishi mumkin,
ya’'ni unga yuklatilgan majburiyatlarni bajarmas-
lik yo'li bilan ijtimoiy munosabatlarning maz-
munini tashkil etuvchi ijtimoiy aloqani uzadi” [3].
Bu fikrga qo‘shilish mumkin, negaki davlat xiz-
matchisi oz xizmat vazifasiga kiruvchi majburi-
yatni bajarmasdan davlat apparatining normal
faoliyatiga putur yetkazadi.

Ayrim yuridik adabiyotlarda davlat xiz-
matchisining mulkiy manfaatdorligi bilan bog‘liq
jinoyatning obyekti boshqaruv organlari, korxo-
nalar, tashkilotlar, muassasalar, jamoat birlash-
malari, fuqarolarning o‘zini-ozi boshqarish or-
ganlarining obro‘yi va normal ish faoliyati hamda
fuqarolarning manfaatlaridir [4], deb fikr bildi-
riladi. Shuningdek, M.H. Rustambayev va B.D.
Axrarov ham shunga yaqin fikr bildiradi, ya'ni
ularning fikriga ko‘ra, jinoyat obyekti - boshqa-
ruv organlari, korxona, muassasa, tashkilotlar,
jamoat birlashmalari va fugarolarning o‘z-o‘zini
boshqarish organlarining obro'yi va normal faoli-
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yat yuritishidir [5]. Ammo mazkur qarashlarni
mufassal bayon etilgan, deb aytish qiyin. Sababi
ushbu fikrlarda jinoyatning obyektni tasniflash
masalasi e’tiborga olinmagan, ya’'ni jinoyatning
maxsus, turdosh va bevosita (bevosita asosiy va
bevosita qo‘shimcha) obyektlariga aniqlik kiritil-
magan.

0Oz navbatida, ta’kidlash lozimki, maz-
kur fikrlar O‘zbekiston ]JKning 213-moddasida
(2015-yilga gadar) javobgarlik belgilangan xiz-
matchini pora evaziga og'dirish jinoyatining
obyekti yuzasidan bildirilgan. Bugungi kunda
JKning 213-moddasida davlat organining, davlat
ishtirokidagi tashkilotning yoki fuqarolar o‘zi-
ni 0‘zi boshqgarish organining xizmatchisini pora
evaziga og'dirib olish uchun, 214-moddasida
davlat organi, davlat ishtirokidagi tashkilot yoki
fuqarolarning o‘zini ozi boshqarish organi xiz-
matchisining qonunga xilof ravishda moddiy qim-
matliklar olishi yoki mulkiy manfaatdor bo‘lishi
uchun javobgarlik belgilangan. Tub mohiyati, ush-
bu ikkita moddada 213-moddaning eski tahrir-
dagi qilmish uchun javobgarlik nazarda tutilgan
bo‘lsa-da, yangi tahrirdagi moddalarda jinoyat-
ning obyektida nisbatan o‘zgarishlar yuzaga kel-
gan. Biz quyidagi ushbu moddalarda javobgarlik
belgilangan jinoyatlarning yuridik tavsifini tahlil
gilamiz. Bunda ushbu ikkita moddada javobgarlik
nazarda tutilgan jinoyatlarga nisbatan davlat xiz-
matchisining mulkiy manfaatdorligi bilan bog‘liq
jinoyat atamasini qo‘llaymiz.

Shuni gayd etish lozimki, ayrim olimlar jinoyat
gonunining bo‘lim va boblari jinoyatning max-
sus va turdosh obyektlariga ko'ra tuzilishi kerak
[6], deb hisoblaydi. Shu o‘rinda A.S. Yakubovning
“IK Maxsus qismi tizimini tuzish uchun maxsus
obyekt asos bo‘lishi kerak” [7], degan fikri katta
ahamiyatga ega. Ba'zilar JKning bo‘limlari maxsus
obyektga, asosan, bobi turdosh obyektga garab,
moddasi esa bevosita obyektiga ko‘ra tuzilishi ke-
rak [8], deydi. N.I. Vetrovning fikriga ko‘ra, JK Max-
sus gismi normalari qilmishning maxsus obyek-
tiga asosan tizimlashtirilgan. Har bir bo‘lim yoki
hatto bob ham o‘zining maxsus obyektiga ega [9].
Bizning fikrimizcha, qonun chigaruvchi tomoni-
dan maxsus obyekti o'xshash bo‘lgan jinoyatlar JK
Maxsus qismi bo‘limlariga, ular orasidan turdosh
obyekti o‘xshash bo‘lgan jinoyatlar esa boblarga
ajratib joylashtirilgan. Shu nuqtayi nazardan olib
garasak, davlat xizmatchisining mulkiy manfaat-
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dorligi bilan bog‘liq jinoyatning maxsus obyekti
hokimiyat, boshqaruv va jamoat birlashmalari or-
ganlarining faoliyati tartibini ta'minlovchi ijtimoiy
munosabatlar, turdosh obyekti esa boshqaruv
tartibini ta’'minlovchi ijtimoiy munosabatlardir,
degan dastlabki xulosani chiqarish mumkin.
Umuman olganda, davlat xizmatchisining mulkiy
manfaatdorligi bilan bog‘liq jinoyat davlat appa-
rati doirasida amalga oshirilishini hisobga olsak,
mansabdorlik jinoyatlari bilan, shuningdek, xiz-
mat bilan bog‘liq holda gqonunga xilof ravishda
haq olish-berish orqali amalga oshirilishini ino-
batga olsak, poraxo‘rlik jinoyatlari bilan deyarli
o'xshashdir. R.A. Zufarov ham davlat xizmatchisi-
ning mulkiy manfaatdorligi bilan bog'liq jinoyat-
lar va poraxo‘rlik jinoyatlarini farqlash xususida
fikr bildirib [10, 135-137-b.], mazkur jinoyatlar
faqat jinoyat subyekti va poraning miqdori bilan
farglanishi, boshqa jihatdan jinoyatlar deyarli
o‘xshash ekanligini qayd etadi.

M.M. Qodirov mansabdorlik jinoyatlarining
maxsus obyekti “davlat yoki jamoat apparatining
gonunda belgilangan normal faoliyati yoki amal
qilishi” [11], deb hisoblaydi. B.A. Ahmedovning
fikricha, bunday jinoyatlarning maxsus obyek-
ti “davlat apparati yoki jamoat tashkilotlarining
normal faoliyatidir” [12]. Shuningdek, B.V. Zdravo-
mislov ham shunga yaqin fikr bildirib, “davlat
va uning apparatining normal faoliyatini tashkil
etuvchi ijtimoiy munosabatlar” [13] bunday ji-
noyatlarning maxsus obyektini tashkil etishini
ta’kidlaydi. Bu borada B.D. Axrarovning fikricha,
“davlat apparatining davlat hokimiyati, davlat xiz-
mati va ozini 0zi boshqarish organlari faoliyati
yo‘nalishlarining normal holatlari ta’'minlanishi
bilan birgalikda barcha mansabdorlik jinoyatla-
rining maxsus obyektini tashkil qiladi” [14, 41-b.].
Ammo biz ushbu fikrga qo‘shila olmaymiz. Saba-
bi davlat apparati — bir-biri bilan o‘zaro bog'liq
bo‘lgan, muayyan tizimga birlashtirilgan va jami-
yat oldida turgan vazifalarni bajarishga safarbar
etilgan davlat organlari majmuyidan iborat [15,
103-b.]. O‘zbekiston yuridik ensiklopediyasida
qayd etilishicha, davlat apparati (ing. mashinery
of government so‘zi) - turlari va darajalariga
bog‘liq bo‘lmagan holda davlatning barcha organ-
lari tizimidir [16].

Ko‘rinib turibdiki, davlat apparati deyilganda,
asosan, davlat organlari tushuniladi. Ammo JKning
213- va 214-moddalarida davlat organidan tash-

gari davlat ishtirokidagi tashkilot va fuqarolar
o‘zini o‘zi boshqarish organi xizmatchilari uchun
ham javobgarlik nazarda tutilgan. Shu sababdan
davlat apparatining normal faoliyatini ta’'minlov-
chi ijtimoiy munosabatlar bu jinoyatning maxsus
obyektini to‘liqg qamrab ola olmaydi.

Bizningcha, davlat xizmatchisining mul-
kiy manfaatdorligi bilan bog‘liq jinoyatlarning
maxsus obyektiga davlat mexanizmining normal
faoliyatini ta’minlovchi ijtimoiy munosabatlar sifa-
tida qaralishi lozim.

Davlat mexanizmi - bu davlat hokimiyati, uning
vazifa va funksiyalarini amalga oshiruvchi davlat
organlari, shuningdek, korxonalar, tashkilotlar va
muassasalarining yaxlit iyerarxik (pog‘onaviy)
tizimidir. Qolaversa, ayrim olimlarning fikricha,
“davlat mexanizmi” tushunchasi “davlat appa-
rati” tushunchasidan kengroq, aniqrog‘, davlat
apparati, asosan, o'z ichiga faqat davlat organlari
tizimini olsa, davlat mexanizmi esa o'z ichiga dav-
lat organlaridan tashqari, yana kuch ishlatishga
vakolatli maxsus tuzilmalar, majburlov apparati,
davlat hokimiyatining moddiy vositalarini ham
gamrab oladi [17].

Davlat organi - bu ijtimoiy hayotning aniq bir
sohasini boshqgarish yuzasidan davlat vazifalar-
ini bajaradigan va tegishli davlat hokimiyat va-
kolatlariga ega bo‘lgan tashkilot yoki muassasa
[18]. Davlat organi deganda, davlat hokimiyati va
davlat boshqaruvi organlari, shuningdek, sud va
prokuror nazorati organlari jamuljam holda tus-
huniladi [15, 125-b.].

Davlat ishtirokidagi tashkilot - ustav fondi-
da davlat ulushi mavjud bo‘lgan tijorat tashkiloti
yoxud to‘liq yoki gisman davlat organi tomonidan
tashkil etilgan yoki ta’sis etilgan notijorat tashki-
lot [20].

Fuqarolarning o‘zini ozi boshqarish organi -
shaharchalar, gishloglar va ovullar, shuningdek,
shaharlardagi, shaharchalardagi, qishloglardagi
hamda ovullardagi mahallalar fuqarolar yig‘in-
laridir [21]. Fugarolarning o‘zini o‘zi boshqgarish
organlari mahalliy davlat hokimiyati organlari
tizimiga kirmaydi va qonun bilan berilgan o'z va-
kolatlarini tegishli hududda amalga oshiradi. Bu
institut jamiyat, shaxs ijtimoiy rivojlanishining
zaruriy xususiyati bo‘lib, uning tashkil etilishi
jamiyat, shaxs, insonning tabiiy rivojlanishi, xo‘ja-
lik va ijtimoiy munosabatlarni mustaqil ravishda
hal qilish, xalq orasidan ishonchli vakillarni mus-
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taqil tavsiya etish huquqlarini ta'minlashning ga-
rovi sifatida vujudga keldi [22]. B.D. Axrarovning
fikricha, mahalliy o‘zini o‘zi boshqgarish organlari
davlat boshqaruvidan mustagqil ravishda o'z faoli-
yati, boshqaruv tizimi, mulkiy masalalarni mus-
taqil tarzda hal qiladi. Lekin mahalliy o‘zini o‘zi
boshgarish organlarining faoliyatlari aholining
huquq va ehtiyojlarini ta’'minlash bilan bog'liq
davlat boshqaruv tizimi vakolatlaridan kelib
chigganligi uchun, shuningdek, davlat boshqaru-
vi, hokimiyat vakolatlarining mahalliy o‘zini o‘zi
boshgarish organlari orqali amalga oshirilganligi
uchun ham bunday tashkilotlar rahbar shaxsla-
rining vakolatlari mansabdorlar vakolatlariga
tenglashtiriladi [14, 42-b.]. Shu nuqtayi nazardan
kelib chiqgadigan bo‘lsak, fuqarolarning ozini
0‘zi boshqarish organlarining mansabdor shaxs
bo‘lmagan xizmatchilariga ham davlat xizmatchi-
sining mulkiy manfaatdorligi bilan bog‘liq jinoyat-
ning subyekti sifatida qarash o‘rinlidir.

Shuningdek, yuridik adabiyotlarda davlat xiz-
matchisining mulkiy manfaatdorligi bilan bog'liq
jinoyatning turdosh obyekti xususida ham yakdil
fikr mavjud emas.

M. Kojevnikov, P. Latover, A.A. Jijilenko, S.A.
Golunskiy xizmat burchini bunday jinoyatlarning
turdosh obyekti deb hisoblagan. M. Kojevnikova
va L. Lagovler yozganlaridek, “mansab bo‘yicha
jinoyat - bu xizmatchi tomonidan xizmat burchi,
xizmat vazifalarining buzilishidir” [24]. A.A. Ji-
jilenko “mansab (xizmat) bo‘yicha jinoyatni man-
sabdor shaxs (xizmatchi) tomonidan vazifalar bu-
zilishini, o'z xizmatini ado etish burchining buzi-
lishi” [25], deb ta’riflagan. Ammo xizmat burchiga
davlat xizmatchisining mulkiy manfaatdorligi
bilan bog‘liq jinoyatning obyekti sifatida garash
mumkin emas. Sababi bu tushuncha mavhum va
noaniqdir. “O‘zbek tilining izohli lug‘ati"da qayd
etilishicha, burch - bu ado etilishi, bajarilishi maj-
buriy bo‘lgan vazifa; majburiyatdir [26]. Burch -
kishining biror shaxs, oila, jamoa, el-yurt, Vatan
oldidagi majburiyatini anglatuvchi axloqiy tu-
shuncha. Burchda obyektiv munosabatlar ifoda-
lanadi [27]. Ya’'ni u jamiyatning ijtimoiy-iqtisodiy
va axloqiy negizlari bilan belgilanadi. Burchning
o‘ziga xos xususiyatlari mavjud bo‘lib, u insonning
ichki kechinmalari, tashqaridan turib nazorat
qilinmaydigan murakkab ruhiy holatini ifodalay-
di [34-40]. Burch imon-e’tiqod, onglilik, halol-
lik, vijdon kabi tushunchalar bilan chambarchas
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bog‘liq. Xizmat burchi tushunchasi xizmatchini
pora evaziga og'dirish qanday ijtimoiy munosa-
batlarga tajovuz qilishini, bunday qilmishlar orqa-
li keltiriladigan zarar nimadan iborat ekanligini
aniq tasavvur etish imkonini bermaydi. Burch-
ning o‘zi ta’sir ostiga olinmaydi, unga qandaydir
zarar yetkazilishi mumkin emas. Qolaversa, N.P.
Kucheryaviy ta’kidlaganidek, xizmat burchi - bu
ma'naviy tushuncha, shuning uchun ham har
ganday ma’naviy burchning buzilishi ham jinoiy
jazoga loyiq bo‘lavermaydi [28]. Shuni e’tiborga
olgan holda, professor R.A. Zufarov haqli ravishda
xizmat burchi boshqaruv tartibiga garshi jinoyat
obyekti deb e’tirof etilishi mumkin emas [10, 21-
b.], deb qayd etadi.

B.D. Axrarovning qayd etishicha, boshqaruv
tartibiga qarshi mansabdorlik jinoyatlari obyekti-
ni tashkil qiluvchi ijtimoiy munosabatlar mazmu-
niga qator zaruriy elementlar kiradi: a) ijtimoiy
munosabatning moddiy yoki moddiy bo‘lmagan
foyda keltiruvchi vositasi (shaxs manfaatlari, dav-
lat xizmati faoliyatida davlat organlari va ularning
xizmatchilari munosabatlaridan kelib chiqadi-
gan ijtimoiy munosabatlar va hokazolar); b) turli
xildagi ijtimoiy manfaatlarni vujudga keltiruvchi
ijtimoiy munosabatlarning ishtirokchilari (kor-
xona, tashkilot yoki muassasalarda xizmat qilish);
d) davlat organi va uning xizmatchisi o‘rtasidagi
munosabatlar, hokimiyat vakili va fuqaro o‘rta-
sidagi munosabat va hokazolar; ijtimoiy muno-
sabatlar taraflari o‘rtasidagi bog‘liqlik (xizmatchi,
hokimiyat organi, mansabdor, jismoniy va yuridik
shaxs va hokazolar) [30].

Darhaqiqgat, boshqaruv tartibiga qarshi ji-
noyatlar natijasida bunday munosabatlar ishtirok-
chilari o‘rtasidagi munosabatlarning buzilishiga,
hatto butunlay tugatilishiga olib kelishi mumkin,
bu esa davlat boshqaruvi tizimi xususiyatlarining
susayishiga olib keladi. Davlat tomonidan o‘zla-
riga ishonch bildirilganiga gqaramay, vijdonsizlik
yo'liga o‘tib, o‘zlarining tamagirlik maqgsadlariga
erishish uchun davlat va jamiyatning obro'yini
to'kadilar [31].

R.A. Zufarovning gayd etishicha, davlat in-
tizomiga qat’iy rioya qilishga, qonunlar hamda
fuqarolarning qonun bilan muhofaza qilinadigan
huquqlari va manfaatlariga qat’iy rioya qilishga
asoslangan faoliyat to‘g'ri hisoblanadi. Aynan tur-
dosh obyektni, davlat, kooperativ, xususiy yoki
boshga muassasa, korxona, tashkilotning to‘g‘ri
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ishlashi hisobga olingan holda, davlat xizmatchi-
sining mulkiy manfaatdorligi bilan bog‘liq jinoyat
boshgaruv tartibiga qarshi jinoyatlar bobiga kiri-
tilgan [10, 25-b.].

Yuqorida qayd etilganlarga asoslanib, aytish
mumkinki, davlat xizmatchisining mulkiy man-
faatdorligi bilan bog'liq jinoyatning turdosh
obyekti davlat mexanizmida boshqaruv tartib-
ini ta’minlovchi ijtimoiy munosabatlar hisobla-
nadi.

M.M. Qodirovning fikricha, tahlil gilinayotgan
jinoyatning bevosita obyekti hokimiyat, bosh-
garuv organlari va jamoat birlashmalari faoliya-
tining tartibi hisoblanadi. Ammo bunday fikrga
go‘shilish qiyin. Chunki faqat ijtimoiy munosa-
batlar jinoyat obyekti bo‘lishi mumkin. Qolaver-
sa, M.M. Qodirov tomonidan keltirilgan izoh tahlil
gilinayotgan jinoyatning bevosita obyekti sifatida
garalishi mumkin emas, uning izohi umumiy ho-
latda bo‘lib, jinoyat bevosita ta’sir etadigan holat-
lar e’tiborga olinmagan.

Professor M.H. Rustambayevning qayd etishi-
cha, davlat xizmatchisini pora evaziga og‘dirish-
ning bevosita obyekti boshqaruv organlari, mulk
shaklidan qat’i nazar, korxonalar, tashkilotlar,
muassasalar, jamoat birlashmalari, fugarolarning
o‘zini o‘zi boshqarish organlarining obro‘yi va nor-
mal ish faoliyati hamda fugarolarning manfaat-
laridir. Ammo mazkur izoh ham mufassal emas.

Sababi nazariy jihatdan bevosita obyekt ham, o'z
navbatida, bevosita asosiy va bevosita qo‘shimcha
obyektlarga ajratiladi.

Pora, davlat xizmatchisiga beriladigan har
ganday qonunga xilof haq davlat apparati obro‘si-
ga putur yetkazadi, uni obro‘sizlantiradi. “O‘zbek
tilining izohli lug‘ati”"da yozilishicha, obro‘ - ja-
moatchilik qoshida topilgan e’tibor, hurmat, nu-
fuzdir [29]. “O‘zbek tilining etimologik lug‘ati”"da
ham “obro” so‘zi tojik tilida izzat-hurmat ma’no-
sini anglatadigan “ob” otiga yuz ma'nosini angla-
tadigan “ro‘(y)” otini qo‘shib tuzilgan bo‘lib, ja-
moat oldida qozonilgan hurmat-e’tibor ma’nosini
anglatishi gayd etilgan [23]. Demak, obro‘ - bu
baholash kategoriyasidir. U o0‘z-o'zidan ijtimoiy
munosabat hisoblanmaydi. Shuning uchun ham
Y.I. Lyapunov haqli ravishda ta’kidlaganidek,
obro’ning o'zi jinoyat obyekti bo‘lishi mumkin
emas [19].

Bizning fikrimizcha, davlat xizmatchisining
mulkiy manfaatdorligi bilan bog‘liq jinoyatning
bevosita asosiy obyekti davlat organining, davlat
ishtirokidagi tashkilotning yoki fuqarolar o'zi-
ni 0'zi boshqarish organining obro‘yi va normal
ish faoliyatini ta’'minlovchi ijtimoiy munosabat-
lar hisoblanadi. Jinoyatning bevosita qo‘shimcha
obyekti esa fuqarolarning huqugqlari va qonuniy
manfaatlarini ta’'minlovchi ijtimoiy munosabat-
lardir.
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XamuTtoB Baysip:xaH Hypa6aiiyibl,
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JIOKTOpPAHT AKaJleMUU IPaBOOXPAaHUTENbHbIX OPraHOB pHU
l'eHepasnbHOU npokypaType Pecriy6avku Kasaxcras,
e-mail: hamitovbaur@mail.ru

AHHOomayus. B yciaosusix cospemeHHOU pbIHOYHOU 3KOHOMUKU 6 KasaxcmaHe KpUMUHAAbHbIE 3/1eMeHMbl
aKmMueHO NPAKMUKyrm ucno/1b308aHue MexaHuama pelidepckux 3axeamos gupm u npednpusmudil. [lpuHumaemvie
€O cmopoHbl 20cydapcmea Mepbl no npomusodelicmeuro pelidepcmay He NPUHOCSIM OOANCHBIX Pe3y/1bmamos, 8
pe3ysibmame HeaamugHble ee N0C/edCMaBUsl 0Mpax carmcsi HA memMnax 3KOHOMU4ecko20 pazgumusi U 6e3onacHocmu
cmpanbl. LJeavto daHHo20 uccnedosaHust s18a5.emcsl 8blsis/eHue, 0600wjeHue U aHA/U3 meopemuveckKux U
npakmu4eckux acnekmos npomueodelicmsusi petidepcmey € y4emom Mupog8o2o onvlma, a makice papabomka
HAY4YHO-060CHOBAHHLIX pPeKOMeHOayull Nno nosvlueHul 3PPekmusHocmu NpUMEHEHUs Y20./108HO-NPABOBbLIX
U KpumuHosozauyeckux mep. Ilpedmemom uccaedogaHusi evicmynaem 3apybexcHoe 3aKOHO0ameabcmso,
pezyaupyroujee npoyeccsl No CAUSHUAM U NO2/10UeHUSIM, d MAKHCe MEXAHU3IMbl Npomueodelicmaus npecmynaeHusM,
cosepuiaeMble npu 0cywecmeieHUU 3mux npoyeccos. 3adayamu ucc1e008aHUS ABAAIOMC: U3yHeHUe 3apy6escH020
onsima 6 cgepe npomusodelicmsusi pelidepcmgy u eblpabomka 3PPeKkmusHo20 MexaHuMa 3awumel
6usHeca om pelidepckux 3axeamos. Memodosozuveckyro OCHO8Y UCC1eJ08AHUSL COCMAB/Asilem UCNO0/1b308AHUE
06weHay4Ho20 Memoda N03HAHUS — CPABHUMENbHO-NPA808oll. B cmambe npoaHau3uposaH onbim 3KOHOMU1ecKU
passumblx cmpaHi mupa npomusodelicmsusl petidepcmay, cnoco6bl U Memodbl 3ax8amd, 8 MoM Yucjae Mepbl No
npomusodeticmeulo, a Makxce 803MOIHOCMb €20 mpaHchopmayuu 8 HAYUOHA/IbHOe 3aKoHodamesnbcmeo. C
passumuem mexHo102ull U nogbluweHueM sghgpekmusHocmu mep nhpomuegodelicmaus petidepcmay MeHsHMCS CXeMbl
u 8udvbl pelidepckozo 3axeama. B cesA3u ¢ yem paccmompeHbl MexaHu3Mbl nepexoda co 8paxcde6Ho20 N02/10WeHUs 8
dpyoscecmsenHoe. Teopemuueckoe uccsaedosaHue Mupogo2o onbima npomusodelicmaus pelidepcmay u coenaHHble
npu amom 0606ujeHus1 U 8b1800bl HE MO/AbKO A0KA3bI8AI0M YeHHOCMb HAKON/IEHHO020 0Nblima, HO U npedocmasasiiom
B03MOJXCHOCMb B8bIpabomMkU cobcmeeHHol Modeau npomusodelicmeaus. Kpome mozo, paccmompena npobaema
y20/4108HOU omeemcmeeHHOocmMU 3a pelidepcmeo, NpPoaHaAuU3UpPO8AHO 3AKOHOOAMeAbCm8o No 0ceewaemMomy
sonpocy, ede asmopoM 8bICKA3blBAEMCsl COGCMBEHHAS] MOYKA 3peHUs1 N0 YKa3aHHoMy eonpocy. HedocmamouHas
uccsnedosaHHocms daHHOU membl 8 KaszaxcmaHe onpedessiem ee akmya/nbHOCMb.

Katoueesvle cnosa: petidepckuil 3axeam, pelidepcmeo, causiHue U noz/aouwjeHue, spaxcdeb6Hoe noz/a0ujeHue,
dpyoscecmeeHHoe noz/a0wWeHue, KOpnopamueHbslll 3axeam.

ANTI-RADING: DUNYO TAJRIBASI

Xamitov Bauyrjan Nurabayuli,

Qozog‘iston Respublikasi

Bosh prokuraturasi huzuridagi

Huquqni muhofaza qilish organlari akademiyasi doktoranti,
adliya kichik maslahatchisi

Annotatsiya. Qozog‘istonda zamonaviy bozor iqtisodiyoti sharoitida jinoiy elementlar firmalarva korxonalarning
reyderlarini olib qo’yish mexanizmidan faol foydalanmoqda. Davlat tomonidan reydlarga qarshi kurashish bo‘yicha
ko'rilayotgan chora-tadbirlar tufayli uning salbiy oqibatlari mamlakatimiz iqtisodiy taraqqiyoti va xavfsizligi
sur’atlarida o’z aksini topmoqda. Ushbu tadqiqotning magqsadi jahon tajribasini hisobga olgan holda, reydlarga
qarshi kurashishning nazariy va amaliy jihatlarini aniqlash, umumlashtirish va tahlil qilish, shuningdek, jinoyat-
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huquqiy va kriminologik choralarni qo‘llash samaradorligini oshirish bo‘yicha ilmiy asoslangan tavsiyalar ishlab
chigishdan iborat. Tadqiqot mavzusi birlashish va sotib olish jarayonlarini tartibga soluvchi xorijiy qonunchilik va
ushbu jarayonlarni amalga oshirishda sodir etilgan jinoyatlarga qarshi kurashish mexanizmlaridir. Tadqiqotning
magqsadi reydlarga qarshi kurashish sohasida xorijiy tajribani o‘rganish va biznesni reyderlarni qo‘lga olishdan
himoya qilishning samarali mexanizmini ishlab chigishdan iborat. Maqolada jahonning iqtisodiy rivojlangan
davlatlarining reydlarga qarshi kurashish tajribasi, qo‘lga olish usullari, shu jumladan, qarshi choralar, shuningdek,
uni milliy qonunchilikka tatbiq qilish imkoniyatlari tahlil qilindi. Texnologiyalarning rivojlanishi va reydlarga qarshi
kurash chora-tadbirlarining samaradorligini oshirish bilan Raider ta’qib qilish sxemalari va turlari o’zgaradi. Shu
asosda dushmanlik bilan qabul qilishdan do‘stona munosabatda bo‘lish mexanizmlari ko‘rib chiqildi. Raidersga
qarshi kurash bo'yicha jahon tajribasini nazariy o‘rganish hamda umumlashma va xulosalar chiqarish nafaqat
to’plangan tajribaning qiymatini isbotlaydi, balki qarshi modelini ishlab chigish imkoniyatini ham beradi. Bundan
tashqari, maqolada reyder uchun jinoiy javobgarlik masalasi ko‘rib chiqildi, muallifning ushbu masala bo'yicha o0z
nuqtayi nazarini ifoda etgan masala bo'yicha qonunchilik tahlil qilindi. Qozog‘istonda ushbu mavzuni yetarlicha
o'rganish uning ahamiyatini belgilaydi.

Kalit so‘zlar: bosqinchi egallab olish, reyd, qo‘shilish va sotib olish, dushmanlik bilan egallash, do‘stona egallash,
korporativ egallash.

COUNTERING RAIDING: WORLD EXPERIENCE

Khamitov Bauyrzhan Nurabayuly,

doctoral student

Academies of Law Enforcement Agencies at

Prosecutor General’s Office of the Republic of Kazakhstan, Police
junior Justice Adviser

Abstract. In the conditions of the modern market economy in Kazakhstan, criminal elements actively practice
the use of the mechanism of raider seizures of firms and enterprises. The measures taken by the state to counter
raiding do not bring proper results, as a result, its negative consequences affect the pace of economic development
and security of the country. The purpose of this study is to identify, generalize and analyze the theoretical and
practical aspects of countering raiding, taking into account world experience, as well as to develop scientifically sound
recommendations for improving the effectiveness of criminal law and criminological measures. The subject of the
study is foreign legislation regulating the processes of mergers and acquisitions, as well as mechanisms for countering
crimes committed during the implementation of these processes. The objectives of the research are: to study foreign
experience in the field of countering raiding and to develop an effective mechanism for protecting business from
raider seizures. Methodological basis of the research: The use of general scientific methods of cognition: comparative
legal. The article analyzes the experience of economically developed countries of the world in countering raiding,
methods and methods of seizure, including counteraction measures, as well as the possibility of its transformation
into national legislation. With the development of technologies and the increase in the effectiveness of anti-raiding
measures, schemes and types of raiding are changing. In this connection, the mechanisms of transition from a hostile
takeover to a friendly one are considered. The theoretical study of the world experience of countering raiding and the
generalizations and conclusions made at the same time not only prove the value of the accumulated experience, but
also provide an opportunity to develop their own model of counteraction. In addition, the problem of criminal liability
for raiding is considered, the legislation on the covered issue is analyzed, where the author expresses his own point of
view on this issue. Insufficient research on this topic in Kazakhstan determines its relevance.

Keywords: raider takeover, raiding, mergers and acquisitions, hostile takeover, friendly takeover, corporate

takeover.
BBegenue CTBEHHOCTb U COOTBETCTBEHHO pOopMa ee nepexo-
B cBfI3U ¢ pa3BUTHEM PBLIHOYHBIX OTHOUIEHHWHA  Jia OT OJHOI0 K ZIpyrOMYy.

peniepCTBO pacupoCTPaHUIOCh IO BCEMY MUDY, B pasHbIX cTpaHax Mupa pernaepcTBO UMeeT

3TO siBJIEHWE NPUCYTCTBYeT KakK B NpeZieslax OT- CBOU OTJIMYUTEJbHble 0COOEHHOCTH, KakK oblle-
JleJIbHBbIX 3KOHOMUK, TaK M Ha MeX/AyHapoJHOM IpPUHATble MeTOJbl, TaK U pas/iluyHble GOPMBI.
ypoBHe. OcHOBOM peifiepcTBa fiBJjsieTcd co6- Take pas/iMYHbI U CIOCOOBI MPOTUBOJIENCTBUS,
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KOTOpble Ha [IOCTOSIHHOW OCHOBE COBEPIIEHCTBY-
I0TCSl, BHEJAPSAOTCA pa3Hoo6GpasHble Mepbl JJs
3ddexkTUBHON 3alUTHI OT pedaepcTBa. Caenyet
OTMETHUTbD, YTO B Pa3BUTBIX CTPaHAX 3TO SIBJIEHHUE
60Jibllle pacCIPOCTPAaHEHO B BU/JEe HeJPYKeCTBEH-
HbIX/BPaX/1€OHbIX MOTJIOIIEHUH.

Kak u B gpyrux crpaHax mupa, B Kaszaxcra-
He peilepCTBO SIBJISIETCS CJIO0XKHO [JJ0Ka3yeMbIM
BU/IOM npecTyiieHus. OTJUYUTEbHONW 0CO6EeH-
HOCTBbIO pelfiepcTBa B KazaxcraHe siByisieTcs ToO,
YTO COBEpIIAETCS OHO, B OCHOBHOM ONHUPasACh Ha
aJIMUHUCTPATUBHBIA pecypc U KOPPYyMIIMPOBaH-
Hble YIIOJTHOMOYEHHble U NPaBOOXPAaHUTEJbHbIE
OpraHsl.

B 2019 rony B cBoeM Ilocnanuu Ilpe3ugeHT
CTpaHbl OTMETUJ 06 YYAaCTUBILUXCS CJAydasax pen-
JlepcTBa B OTHOLUIEHUHU CYyO'beKTOB MaJloro U cpej-
Hero 6M3Heca U MOPYYUJ YCUJIUTb OTBETCTBEH-
HOCTb 32 Takue npectymaeHus [1].

C MoMeHTa BBe/leHUs B YroJIOBHOE 3aKOHO-
JlaTeJIbCTBO OTBETCTBEHHOCTH 3a peNnsiepcTBO
JlOCTaTOYHasl ¥ CTabuJIbHasl IpaBONPHUMEHUTEIb-
Hasl IpaKTHKa /10 CUX 0P He BblpaboTaHa. Beien-
CTBUE 4ero, pe3yJbTaTbl paboThbl NPaBOOXPaHU-
TeJIbHbIX OpPraHOB, Ha KOTOpble BO3JIOXKEHA 3a-
Jlaya [0 NPOTUBOJEUCTBUIO 3TOMY NPECTYITHOMY
SIBJIEHUIO CBOJUTCS K eNUHUYHBbIM daKTaM, Ko-
TOpble BBISBJSIOTCS B COBOKYNHOCTU C JPyTUMU
IpecTyIJeHUsMHU.

B EBpomne u CIIA peigepcTBO - fIBJIeHHE
CTOJIb K€ pacHpOCTpPaHeHHOe, HO CIOCOObI CO-
BeplleHHsl UHble. B 3apy6GexxHbIX CTpaHax aHa-
JIOTUYHO TEPMUHY «PeUIepCTBO» MCIOJIb3YyeTCs
NOHSITHE «BpaxAeOHOe (HeApy»KeCTBEHHOE) To-
rioueHue». [Ipy aToM B 3TUX CTpaHaX UHCTUTYT
3allMThl IpaB COOGCTBEHHOCTH pa3BUBAJICA Ha
NPOTSPKEHUU MHOTHX JIET, B pe3y/bTaTe 3ddek-
TUBHOCTb NPHUHATBHIX 3aKOHOJATe/NbHbIX Mep IO
3auuTe 6GM3Heca Jj0oKa3aHa Ha NpakTHKe. BMecTe
€ TeM 3a py6exxoM pel1epcTBO UMeeT CyLeCTBEH-
HOe OT/IMYMe U He BCerja BbIpaXKeHO B HeraTUB-
HOH ¢popMe, NOCKOJIbKY MOJIYYUJIO CBOE Pa3BUTHE
Ha POTS)KeHUH MHOTUX JIET, OHO SIBJISIETCS BBICO-
KOUHTEJJIEKTYabHBIM U 60pbba ¢ HUM BeJleTcs
y>Ke Ha JIpyroM YpOBHE U B Jpyro IJIOCKOCTH.

MaTepuaJjibl 1 METO/bI

B paboTe npuMeHsJIUCh TaKHe O6leHayYHbIe
MeTO/ibl I0O3HAHUS1, KaK CPaBHUTE/IbHO-IIPAaBOBOM
aHa/IN3, a TaKXKe JIOTUYeCKHH, 0600lIeHHe, aHa-
JIU3, CUHTe3, QYHKLMOHAJIbHBIA METOJ,
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Kak v3BecTHO, Hay4HOe HcC/eJjoBaHUE Yro-
JIOBHO-NIPABOBBIX IBJIEHUW U HHCTUTYTOB Haubo-
Jee 3pPeKTUBHO, KOT/IAa U3yYeHUEe MPOUCXOAUT
C UCHOJIb30BaHHWEM CpPaBHUTEJbHO-NPAaBOBOrO
MeTO0/a, OCOOEHHO KOTrJa HCCJIeJOBaHUIO IOJ-
BepraeTcsi IpaBOBOe fIBJieHHe, He MNOJy4uBlee
O/ZJHO3HAYHOM OLEHKU CO CTOPOHBI IIpeJiCTaBUTe-
Jied HayKd WU NpaKTUKU. M3ydas npobseMaTUky
YrOJIOBHO-IIPABOBOI'0 NPOTUBOAENCTBUSA periep-
CKUM 3axBaTaM HOPUJUYECKHUX JIML, [IpeACTaBJs-
eTcsl HeOOXO/IUMbIM MCC/IE/I0BATh 3apybeKHbIN
OTBIT B JlaHHOU cdepe. /ljist 3TOro 0TOOGpaHbI €B-
ponelickyie U a3uaTCKHe CTPaHbl C HauboJlee pas-
BUTOW PBIHOYHOM 3KOHOMHKOM.

Pe3yibTaThl HCCIeJ0BaHUA

HecoMHeHHO, 60/1bI1I0M ONBIT B IPOTHUBO/IEN-
ctBuM peiiepctBy umeet CIIA, rae u 6epeT cBoe
Hayaslo 3To siBjieHHe. CBOe pa3BUTHeE OHO MOJIYYHU-
Jjio B nepuof 80- 90-e roapl XX Beka [2]. B To Bpe-
Msl 1eSITeJIbHOCTb 110 CJAMSIHUIO M IOTJIOLIeHUI0
SIBJIs1IaCh BBICOKOJ0XO/JHOH, B CBSI3U C 4YEM CO3/a-
Ba/IMCh KOMIIAHUH, CIeLHaIU3UPYIOLIMecs UMeH-
HO 110 BpakJleOHBIM norJioieHussM. OHU CKynaau
akuuu HeadPeKTUBHBIX KOMIIAHUHN U TPOJAaBaIU
UX I10 IleHe Bblllle pbIHOYHOH. [Ipu aTOM U3 06111€e-
ro KoJin4ecTBa peiiepckux atak Bcero 20 % npu-
XO/IUJIOCh Ha BpaXk/leOHble norJioleHusd [3].

B Hacrosimee Bpemsi B CUIA mnorJsoweHus
NpefNpUsATHN sIBJIsIeTCS pelKUM sIBJ€HUEM U B
OTJINYHME OT HEKOTOPbIX CTPAH MOCTCOBETCKOTO
npoctpaHcTBa (Poccus, YkpauHa), rjie 3axBaThl
NpeANpUsATUNA HOCAT KPUMHHAJIbHbIM, CUJOBOU
XapakTep, OCYLeCTBJISIOTCS B UHTEpecax pa3Bu-
TUs 6U3Heca U Ha J0OPOBOJIbHOW OCHOBE, C CO-
rjacusi 06eux ctopoH. B CIIIA Bce myiaHupyemble
omnepalMy HaXoAsTCS B OTKPbITOM JOCTYIle, TaK
Ke, KaK U CBeJleHUs 00 y4acTHHUKaX, X GUHAHCO-
BO-XO34WCTBEHHOM J1eATeJIbHOCTH, YTO MO3BOJISA-
eT C YBepPEeHHOCTbIO COBEPIIATb CZEJIKH.

HecoMHeHHO, NOJIOXKHTeJ/IbHble pPe3yJbTaThbl
JOCTUTHYTBI 6Jsiarojapsi JOCTaTOYHO CHUJIbHOW,
Pa3BUTOM U CTabUIbHON 3aKOHOIATE/IbHOM 6ase,
HalpaB/JeHHOW Ha peryJupoBaHHe pbIHKa KOp-
NOPAaTUBHBIX OTHOUIEHUH M NpefoTBpalieHUe
BpaXK/eOHbIX TMOTJIOUEeHUH NpeAnpUsaTHM.

OCHOBHBIMHM HOPMAaTHBHO-NIPAaBOBbIMHM aKTa-
MU ABJASAIOTCA [4]:

- 3akoH YusabaMmca (Williams Act) (npuHAT B
1968 r. aJsg ynopsijoueHUs1 pblHKa KOPIOPaTHUB-
HOTO KOHTpOJIsl, B TOM 4HCJIe YTOObl TPe6GOBaTh
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006513aTe/IbHOT'0 PAaCKPbITUS HHGOPMALIUH O TIpe/-
JIOX)KEHHUSIX 0 Toprax);

- 3aKoH o 1eHHbIX 6yMarax (Securities Act of
1933 - 15 USC § 77a et seq.), 3akoH 06 ob6paiie-
HUU 1eHHbIX 6yMmar (Securities Exchange Act of
1934 - 15 USC § 78a et seq.);

- AKT 0 KOMIAHHUfIX C OTrPAaHUYEHHOW OT-
BeTCcTBEHHOCThIO (Act of Limited Liabilities
Companies) mrata /lesaBap " T.n.

B CIIA BbicTpouau 3¢PpeKTUBHY0 rocyaap-
CTBEHHYIO MOJIMTHUKY, KOTOpas CrnocobcTBOBasa
npeobpa3oBaHUI0 peiiepcTBa B GOpMYy AesaTelb-
HOCTH, He06X0JUMYIO /Il HallMOHa/IbHOW 3KOHO-
MUKU CTpaHbl. B uTore fpy:kecTBeHHble IOIJIO-
lleHWs NpeJIpUsITUN CIOCOOGCTBOBAJIU MOBbILLE-
HUIO KOHKYPEHTOCNOCOOHOCTH U 3PQPEeKTUBHO-
CTHU NpeJIpUsATHH, a BpaXKieOHble MOTJIOIeHUs —
pa3pylleHHI0 KoMINaHuU. biarogapsi NpuHATHIM
MepaM peiiepCcTBO NPeBaJUPOBaIO B 3aKOHHYIO
U BIIOJIHE BBICOKOJOXOJHYIO JesITe/bHOCTD.

Takke ofHOUW W3 HauboJiee pa3BUTHIX CTPaH
siBJIsieTcsl BesimkoGpUTaHUS, KOoTopas J06uJiach
3TOro B pe3yJibTaTe JeTaJbHOU persiaMeHTalUuu
BOIIPOCOB OpraHU3alUu HPUJUYECKUX JIULL

Tak, BesnkobpuTaHus B Ka4yeCTBe CTpaHbI-
y4acTHHULbI EBpomneinckoro corwos3a BONPOCHI CJIUS-
HUM U NOTJIOUEHUH peryaupyeT B COOTBETCTBUU C
nosoxxkenueM 2006 roga o Jlupektuse EC. 3Hauu-
TeJIbHYI0 YaCTb HOPM, PEryJIMpYIOIIUX OTZe/bHble
acreKTbl COBEPIIEHUS CIe/I0K 110 CJAUSTHUIO U TI0IJ10-
LIEHUI0, COAEPKUT 3aKoH 0 KoMmmaHusx 2006 roga
(Companies Act 2006). [TosioxkeHUSIMH 3TOTO 3aKO-
Ha BHeCeHbl 3HAYUTEJIbHble U3MEHEHUSI B HOPMBI,
peryJiMpyoliye KoprnopaTUBHble OTHolleHUs [5].

B BeluKoOGpUTaHUM pPeNIEPCTBY MPOTHUBO-
JEUCTBYIOT IMOCPEJACTBOM HENPUHATUA TaKOU
bopMbl NOTr/OLIEHUsI KaK HeJpyKeCTBEHHBIE.
HUcxopas U3 aToro, B cTpaHe N1peobJalatoT JpyrKe-
CTBEHHbIE NOTIJIOLIeHUs] NPeJIpUITUH, COOTBET-
CTBEHHO HeJIpy>KeCTBEHHble OCYK/JalTcs 001le-
CTBOM U 6u3HecoM. Kpome Toro, Ha npeANnpuHU-
MaTeJis KaK Ha COLMa/IbHbI UHCTUTYT BO3Jlara-
eTcsl 6oJiblilasi OTBETCTBEHHOCTH [6].

Hcnosap3yroTcs ciefyroniie TUINbI CAUSHUSA U
HOTIJIOIEeHUS:

- IpyobpeTeHHe aKTUBOB KOMIIAHUHU C IIOCJIe-
JAyIollel ee JIMKBUALUEH;

- peopraHusan st KOMIaHUM C 0OMEeHOM aKTHU-
BOB Ha aKLWU KOMIAHUU-TIOTJIOTUTESA UJIH XOJI-
JIUHTa;

- IOrJIOLleHHe MyTeM NpPUOOpeTeHHs KOH-
TPOJILHOTO MakeTa akuuul. [Ipu sTom naket mo-
KeT ObITh KOHCOJIMJMPOBAH B XOJIJUHIE WJIH B
MorJioniamwIined KOMIaHWH.

B To e BpeMs KpoMe MOJIO}KEHUU AKTa 0
KOMITaHUAX IpUMeHsdeTcsa Kofekc clIugHUM U no-
riomeHui (City Code on Takeovers & Mergers).
CorsiacHO KOTOpPOMY, B KOHTEKCTe IOIJIOLeHUs
Y4aCTHUKU TOPTOB J0/KHBI 103a60TUTHCS O TOM,
yTOObl OHM HE BBOJMWJIMA CTOPOHBI B 3abJyxje-
HUe Y IPeJloCTaBJIsA/IU NPaBAYBYI0 HHPOPMaLUIO.
JlaHHBIN JJOKYMEHT He SIBJISIETCS 00513aTe/bHbIM,
HO [P 3TOM 3a ero cob6J110/jleHueM CleuT CleLu-
aJlbHas caMoperyaupyemasi opranusauus - Ko-
MHUCCHA 110 CAUSHUAM U MOTJIOLIeHUSAM, KOTopast
MOKET CO3J,aTh HEraTUBHYIO pelyTaluio KoMIla-
HUSIM, MHULIUUPOBATh 001eCTBEHHOE OCY X eHUe
U INpeAbsiBleHUe AreHTCTBOM (pUHAHCOBBIX yC-
Jyr wtpados.

B 'epmaHuu OCHOBHas [,0Ji MPUXOLAUTCA HA
JApykecTBeHHble GOPMbI MOTJIOIEHUN. ITO 06Y-
CJIOBJIEHO BBICOKOW KOHIIEHTpalield COOGCTBEH-
HOCTHU, HE3HAUYUTENbHbIM KOJMYEeCTBOM aKLUH B
CBO6OO/THOM OOpallleHUH U HaudrueM 3¢ PpeKTUB-
HbIX METO/|0B 3aLMThI OT HeJlPy:KECTBEHHbIX 110-
TJIOIeHU .

B kopnopaTuBHOM 3akKoOHOJaTeJbCTBe ['ep-
MaHUH{ aHaJIOTUYHO YEeTKO OllpesiesieHbl OTPaHU-
YeHUsl IIpU COBEPILIEHUU CZeJIOK U TpeGoBaHHU4,
npeJbsiBjseMble K YyYacTHHKaM, a TaKXe MeXa-
HU3Mbl BpPaX/eOHOTO IOIJIOLEeHHUSs.

CuuTaeTcs, 4YTO CUCTeMa KOPIOPATHUBHOIO
ynpaBJjeHus1 [epMaHUU XapaKTepHU3yeTcsl HeBbI-
COKHM YPOBHEM BpPaXJeOHbIX IOTJIOLIeHUH, T0-
CKOJIbKY KOHTPOJIb U GUHAHCUPOBaHUe Kopropa-
[[UH OCyILleCTBJIsIeTCs GaHKaMHU, 2 He GUHAHCOBBI-
MU pblHKaMU. To ecTb pUHaHCOBBIE TOCPEJHUKHU
M KOpIOpaTHBHble HHBECTOPbl HUMEKT IpPaBO
aKTUBHO BJIUSITh HAa BHYTPEHHIOI JleSITEJIbHOCTD
KOprnopanud U MOTYyT CMEHUTb PYKOBOJACTBO
nopTdesbHbIX KOMIAHUUN 6e3 BpaxkJe6bHOro mo-
IJIOLEHUsI Y TOJIOCOBAaHUSl Ha COOPAHUM aKLMO-
HEpPOB.

CorstacHo Kojekcy 0 BpakJIeOGHBIX IMOLJIO-
IleHHsX, KOMIIaHMUs-arpeccop [0 HalpaBJeHus
npeJJIoKEHUs] O CKYIIKe aKLUM 006513yeTcs yBe-
JOMUTb 06 3TOM KOMIaAHMIO-Lesb, HeMelkyro
6upxxy u Komuccuio no morsoieHusiMm. Kpome
TOTO, [OJDKHA O00eclnedyuTb OMyOGJUMKOBaHUE B
CcpeJicTBaX MaccoBOM HWH}OpMaLUU CBeJleHUU 0
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CleJJaHHOM TpejJsioxkeHUU. Eme ofHON ocoGeH-
HocTblo Kogekca siBsieTcsl TO, YTO aKLMOHEpPHI
KOMIIaHUM JOJDKHbl UMETb He MeHee JBaJliaTH
BOCbMHU JIHEH JJIs1 PAaCCMOTPEHUSsI TOCTYNUBILETO
npeJJioKeHUsI U NPUHSTUSA 110 HEMY pelleHUs O
npoJiaXke CBOUX akuuu [7].

B KuTae pbIHOK KOpPHOPAaTHBHOI'O KOHTPOJIS
XapaKTepu3yeTcsl BbICOKOW CTeNeHbl0 Yy4acTus
rocyapcTBa B ynpaBJeHUU KOMIaHUsIMU. B cpe-
HeM okoJio 50 % 4JIeHOB COBETOB JUPEKTOPOB
JleJlerupoBaHbl IOJTHOMOUYUSIMU BJIa/leIbllaMU OT
rocyAapcTBa, a 0koJo 30 % 41eHOB NpsAMO CBA3a-
HbI C FOCYyZlapCTBEHHbIMU BeJJOMCTBAaMU. MHbIMU
C/I0BaMM, YUHOBHUKHU TaK WJIM UHaye BXOLAT B
6OJIbIIMHCTBO COBETOB JUPEKTOPOB KUTAMCKUX
Koprnopauui [5].

Yka3saHHas Bbllle NpaKTUKa 03BOJISET KOH-
TPOJIMPOBATH MPOLIECC U 06ecTeurnBaTh COBJII0/Ie-
HUe HOPM 3aKOHO/aTeJsbCTBa.

OZlHOBpEMEHHO C 3TUM KeCTKOCTb COBPEMEH-
HbIX KUTAMCKUX 3aKOHOB HAIlpsMyl0 CBsi3aHa C
3aJI0KEHHBIM B IO/ICO3HaHMe KUTaMLa OTHOILle-
HUEM K 3aKOHY Kak K OCHOBHOMY KapaTeJIbHOMY
MHCTPYMEHTY roCylapcTBa, IPU 3TOM 3aKOH J0J1-
*KeH ObIThb HACTOJIBKO CYPOBBIM, YTOObI Y MOTEH-
[JMa/JIbHbIX NPEeCTyNHUKOB Jaxke He BO3HHUKaJIO
MBIC/IM €r0 HapylaTh.

KuTalickuii 3akoHOZaTes b MNpeANOYHUTAET
UJITH 110 IYTH UHTEHCUBHOI'O NIPUHSATUSA OTZE/b-
HbIX JIOKQJIbHBIX aKTOB IpaBOTBOpYeCTBa [Jis
60Jiee onlepaTHBHOI'O pearupoBaHUsl Ha IPOUCXO-
Jsdlive B CTpaHe U3MeHeHUs. LleHTpasibHbIE BJa-
CTHU NIPEOCTABJSIOT LUMPOKKE IPaBOTBOPUYECKHE
[IOJTHOMOYMSl OpraHaM BJIACTM Ha MecCTaX, 4YTO
CIOCOGCTBYeT CBOEBPEMEHHOMY pearupoBaHUI0
Ha NpPOUCXOJsIHe B CTpaHe U3MeHeHUs. Mexay
TeM, HeCMOTPS Ha 3HAYUTeJIbHOE BJHUSHUE IOCY-
JlapCcTBa Ha pbIHOK KOPIOPATUBHOTO KOHTPOJIS, B
KuTae Bce e HabJ/110/jaeTcsl yBeJIMUeHHe KoJlhye-
CTBa BPaXK/eOHBIX NOTJ/IOLIeHUH, B OCHOBHOM 3TO
IPOUCXOAUT M3-3a TPAaHCHALMOHAJIBHBIX KOPIO-
pauui.

AHa/u3 pe3yJIbTaTOB UCC/IeJOBaHUSA

[Io pe3ysibTaTaM aHaJk3a 0CO6EHHOCTEM ocy-
1lecTBJIEHUS BpaXKJeOHbIX NOIJIOLeHUN B CTpa-
HaX C pa3BUTOU 3KOHOMHUKOU MOXKHO CZieJIaTh OT-
JeJbHble 06001eHHUSI U BbIBO/IbI:

- B 3apy0eXXHbIX CTpaHaX CTOPOHbI KOHQJIUK-
Ta (peiJilepcKol aTaku) JIeUCTBYIOT 0-Pa3HOMY,
BapUaHTbl MX MOBeJEeHUs MpPU OCYLLeCTBJIEHUHU
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peNiepCKON aTaKUh CYLECTBEHHO OTJUYAKTCA
ApYyT OT Apyra;

- B OT/JeJIbHBIX CTPaHax pe3Koe yBeJdYeHue
yucjaa peliepcKuX 3axBaTOB 3apUKCUPOBAHO B
pasHble NepuoJbl BpEMEHU;

- B pa3BUThBIX CTPaHaX CylleCTBEHHOEe BHHUMa-
HUe yJessieTcsl 3alluTe NpejlIpUsTHNA OT Bpax-
JleOHBIX TOIVIOLeHUH Ha YpOBHE KOpPIOpaTHB-
HOI'0 3aKOHO/aTeJIbCTBA, KOTOPOE sIBJIsIeTCs 0051-
3aTesibHbIM. K npumepy, B CIIA cymecTBeHHbIe
MEeTO/bl 3alUThI NPeJIpPUATUN NPeAyCMOTPEHbI
Ha ypOBHEe roCyJlapCTBEHHOI'0 KOPHOPAaTUBHOrO
3aKOHOJATeJbCTBA, 3TO O6ecrneydBaeT INPUHS-
THe KOMIIAaHUSIMU eJTUHOU GOpMbI 3alIUThI. AHA-
JIOTUYHBIM 00Pa3oM JeUCTBYIOT U GOJIbIINHCTBO
€BPOINEeNCKUX CTPaH, T/ie IPUHSATHI 3aKOHBI, pery-
JIUpYIOLe MPOLecChl CAUSHUS U IOTJIOLIeHUs,
KOTOpble 00513aTeJIbHbI JIJIsI BCEro GM3HEC-CO06-
11lecTBa U CO3/AI0T TeM CaMbIM eJUHY0, YHUBEP-
casbHy0 ¢opmy 3amuTel. Ho caMbIM cyliecTBeH-
HbIM U 3QPEeKTUBHBIM CIIOCOG0OM MPOTHUBO/IEN-
CTBUSI pelJlepCTBY sIBUJIOCH TO, YTO BpakJeOHbIe
MOTJIOIIEHUsT ObLIM OCYX/JeHbl OGU3HeC-coobIIe-
CTBOM;

- B pa3paboTKe Mep MPOTHUBOeNCTBUSA U dop-
MHUPOBaHUM OOIIUX TMOJX0J0B 3HAYWTeJbHas
pOJIb OTBOAUTCS HETOCYJAapCTBEHHBIM OpraHu3a-
LIMSIM M 3aUHTEpeCcOBaHHBIM IpyNiaM, KOTOpble
3aHUMMalTcsd GopMUpPOBaHHUEM NPaBUJ U MpoLe-
Jlyp KOPIOPAaTUBHOIO YIIpaBJeHHUs, YTO BbI3bIBa-
eT JIoOBEpUE CO CTOPOHBI OU3HEC-COOOIIECTBA, U C
y4eTOM 3TOT0 UCIOJHEHNE IPOUCXOJUT Ha J0JIK-
HOM ypoBHe. [IpUHATbIE B pe3yJbTaTe 3TON pabo-
Thl KOJIEKCh] KOPIIOPATHUBHOTIO yIIpaBJieHus (CBOJ
JL06GPOBOJIBHO NPUHSATBIX CTAHAAPTOB U BHYTPEH-
HUX HOPM, YCTAHABJIUBAKIIUX U PeTyJINpPYyOLIUX
NOPAZLOK KOPINOPATUBHBIX OTHOLIEHUH) 3apeKo-
MeH/I0BaJIU cebsl C MOJIOKUTEJbHONW CTOPOHBI.

TakuM 06pa3oM, B pa3BUTBIX CTPaHax NPOTH-
BOJIEMICTBUI0 pEeNJIEPCTBY Ha rOCyJapCTBEHHOM
yPOBHe yzeJsisieTcs 60Jiblioe BHUMaHUe. C10XKUB-
1Iasics CUCTeMa W3MeHWJa B KOpHe MOHUMaHUe
perepcTBa Kak HeraTUBHOrO siBJeHUs. Pelise-
pbl TEM CaMbIM CIIOCOOCTBYIOT 3KOHOMHUYECKOMY
Pa3BUTHIO, PECTPYKTYPU3UPYIOT NpeANpUSATHS,
KoTOpble He3pPeKTUBHO PabOTAIOT, YCTPAHSIOT
OT yIpaBJyieHUsi 6u3HecoM HeadPeKTUBHbBIN Me-
He/PKMEHT, NpeJoTBpallaloT 3J10ynoTpebseHus
CO CTOpPOHBI akUHOHepoB. OCHOBHbIM OTJUYHUEM
Jpy>KeCTBEHHBIX MOTJIOIEHUH OT BpaKeCKUX BbI-
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CTyNnaeT Ha/IM4ue COrJIacHusl WJIM Hecorsacusi Me-
HeJPKMeHTa KOMIIaHUHU-LleJIM Ha NOrJIOLleHUe, a
BCe 3aKOHO/laTe/IbHble U BHYTPUKOPIOPAaTUBHbIE
IpyeMbl 3alUUThl OT pelfiepcTBa Halle/leHbl Ha
OorpaHMYeHUe BO3MOXXHOCTU HeCOIJIaCOBAHHOH
CKYIIKM aKLMU Ha OTKPbITOM DbIHKeE.

[Ipexxie Bcero Heo6XOAUMO OTMETHTH, UYTO
KasaxcTaH B TeyeHUe JJIMTEJbHOIO BpEMEHH Ha-
xopuiica B coctaBe CoBetckoro Corsa, ¢ pacna-
JlOM KOTOPOTro HayaJiCsl IOBCEMECTHbIHN nepejen
COGCTBEHHOCTH, KOTOPBIN yallle BCEr0 CONMPOBO-
»KJaJics IpYUMeHeHreM CHUJIOBOr0 MeTo/a 3axBaTa
COGCTBEHHOCTH W KOPPYILMOHHON COCTaBJSAO-
11leH, C UCII0JIb30BAHMEM Ha TOT MOMEHT HecoBep-
IIIEHCTBOM 3aKoHogaTesbcTBa. B Havasne 2000-x
roJloB Hayaj (GpopMHUpOBATHLCS PBIHOK KopIopa-
THUBHOI'0 KOHTPOJIs, U B TeUeHHUe CIelyI0lIUX JeT
ero pa3BUTHE XapaKTepHU30BaJOCh BbICOKOHU [JIU-
HaMWYHOCTbI0 U OJHOBPEMEHHO INPOTUBOpEYU-
BocThio [8]. CiieiyeT OTMETUTDh, UTO IIUBUJIU30-
BaHHOMY Pa3BUTHIO 3TOT0 PblHKA Melllajid KOp-
pynuus, HECOBEPIIEHCTBO 3aKOHOJATeJbCTBa,
HOJIMTUYECKAas] HeCTabU/IbHOCTb, HaJlW4yMe Mac-
IITAaGHOI'0 TEHEBOI'O CEKTOPA 3KOHOMHKHU.

Cnabasi HopMaTUBHO-NIpaBoBasi 6a3a, MocTe-
neHHo popMupoOBaBLIAsiCd Ha TOT MOMEHT, He
TOJIBKO He IpeJ0TBpallala, Ho JaXke CTUMYJIUPO-
BaJla NOsiBJIeHUe HOBBIX GOpM Ilepepacnpejeie-
HUS cO6CTBEeHHOCTU. Ha pbIHKe KOpIoOpaTUBHOTO
KOHTpPOJISI BO3HUKAeT HOBOe siBjieHue: GOpMU-
PYIOTCSl YCTOMYUBbBIE IPYIIIbI, OCYLeCTBJSAOLINE
CUCTEeMATUYECKYIO0 esITeIbHOCTb 110 YCTaHOBJIE-
HUI0O KOHTPOJIS HaJi aKTHBAaMH JpPYTUX CyO'beK-
TOB 3KOHOMUKH C IOMOLbI0 KOPPYNLMOHHOM CO-
CTaBJISAOIIEN. BbICOKUN YPOBEHDb MPUOBIILHOCTH
U oTcyTcTBUEe 3QPEeKTUBHBIX MEXAaHU3MOB MpPO-
THUBOJIEUCTBUS MOJOOHBIM peNIEPCKUM aTakaM
CIoco6CTBOBAJM TOMY, YTO LieseBast JesTeslb-
HOCTb TpyNI He 3aBHuCeJla OT OTpacjeBOd IpHU-
Ha/lJIeXKHOCTH NpeANpUsTUs], ero pasMmepa, ¢u-
HaHCOBO-3KOHOMUYECKOI'0 COCTOSIHUS, CTelleHH
B3aHMO/JIEUCTBUS C APYTUMU OpraHusanusamu [9].
B pesyJsibTaTe GbICTpble TEMIIBI PAa3BUTHS U POCTa
MaciiTaboB peljiepcTBa CTajJu SIBHOW YTpo30H,
npex/e BCero, J/is HalluOHa/IbHOW 6e30MacHOCTH
Pecny6sinku KaszaxcraH.

B 2011 u 2021 ropax rocyhapcTBOM MyTeM
COBepLIEHCTBOBAaHUSl 3aKOHOJATeJbHOW 6a3bl,
pacluiMpeHusi NOJHOMOYUM OpPraHoOB NPOKypaTy-
Pbl, HAllMOHAJIbHOW NaJaThl NpeAIpUHUMATENEN

CAeJlaH psJ, BaXKHBIX 1IaroB K pelleHHUI0 3TOH
npo6sieMbl. Tak, B 1esisix oGecredeHus: 3alUThl
NpaB NpeANpUHUMATENEHd U NPOTUBOJEWUCTBUSA
peiziepcTBY, a TaKXKe pa3BUTHUS1 MHBECTULMOHHO-
ro kaumara B ¢peBpasie 2007 roja co3zilaHa Mex-
Be/IOMCTBEHHAsi paboyas rpyimna 1no paspaboTke
3akoHonpoekTa «0 BHECEHUU U3MEHEeHUHU U J0-
NOJIHEHUH B HEKOTOpble 3aKOHO4ATe/IbHbIE aKThI
Pecny6siriku KazaxctaH nmo BompocaM 60pb6bl €
«penziepcTBOM».

B 2011 rony YroJsioBHbIN Kozekc Pecny61ukuy
KazaxcraH (B pegakuuu 1997 roza, fanee - YK)
JIOTIOJIHEH cTaThel 226-1 «PeiiiepcTBO», KOTOPO-
My JJaHO 3aKOHO/laTesJibHOe onpefeneHue [10].

2 nrong 2021 r. rsiaBoy rocygapctsa noJmnu-
caH 3akoH Pecny6suku Kasaxcran «0 BHeceHUHU
W3MEeHEeHUW U [JIONOJIHEHUU B HEKOTOpbIE 3aKO-
HoJlaTesJibHble akThl Pecny6sivku KasaxcrtaH mo
BOIIPOCaM yCHUJIeHUs1 60pbObI C pelJIepCcTBOM, 3a-
IIUThI NpeJIpUHUMATENbCKON JeATebHOCTU OT
HEe3aKOHHOTO BMellaTe/bCTBa rocyapCTBEHHBIX
OpPTraHOB U JOJ/DKHOCTHBIX JIUL, U YCUJIEHUS MED,
NpensTCTBYIOLIMX HeJlerajJbHOMY 0060pOTY Jpa-
rOIleHHbIX METAJLJIOBY, 1[eJIbI0 KOTOPOTO SIBJISIEeT-
s 3alllMTa NpaB rpakJaH v NpejlprHUMaTes el
OT HENMpaBOMEPHBIX IeWCcTBUM rocopraHoB [11]. B
YacTHOCTH, CT. 249 YK nonosiHeHa HOBOM 4acThiO
1-1, koTOpas ycTaHaBJMUBaeT yrOJOBHYI OTBET-
CTBEHHOCTb 3a pel/iepCcTBO, CBSI3aHHOE C pUMe-
HeHUeM TaK Ha3blBaeMbIX CUJIOBBIX METO/0B, TO
eCTb C UCN0JIb30BaHHEM KOHTPOJIMPYIOIIUX, IIpa-
BOOXpPaHUTEJIbHBIX U APYyrux opraHos. K yrosos-
HOM OTBETCTBEHHOCTHU OYJyT NpHBJIEKATHCS Op-
raHU3aTopbl pel/IepcKoro 3axBaTa U Te, KTO UM
noMoraeT B YUHOBHUYbEN cpeJie.

CielyeT OTMETHUTD, 4YTO NIPU 06CYK/LEHNUU BbI-
l1eyKa3aHHOI'0 3aKOHONpOeKTa TakXe MOCTyIa-
JIM MpeAJIoKeHUsl 0 JeKpUMHUHaIU3aluu CT. 249
YK, npeobpasoBaB ee B 0T/ e ibHble COCTABHI Npa-
BOHapylLIeHUH B 3aBUCHMOCTH OT POPM U CIIOCO-
60B HePaBOMEPHOT'O 3aBJIa/leHUs OPUAUYECKUM
auioM (o onbiTy Poccuiickoit ®enepanuu u Pe-
cny6JIMKY Y36ekucTaH), Takue Kak: «Hapyuienue
4acTHOW coGCTBeHHOCTU»; «Panbcudukanus
$UHAHCOBBIX JJOKYMEHTOB y4eTa U OTYETHOCTH
¢duHaHCcOBOUM opraHuzauun»; «Danbcudpukanus
pellleHUs 061Iero cobpaHus akIMOHepoB (y4acT-
HUKOB) WJIM pellleHUs] COBeTa JJUPEKTOPOB 0011ie-
cTBa»;, «BHeceHHe B rocyfapcTBeHHbIE peecTphl
3aBeJIOMO HeJJ0OCTOBEPHBIX CBEJEeHUI».
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OfHaKoO HecMOTpsl Ha COBepILUEHCTBOBaHUE
3aKOHO/ATe/IbCTBa, IoJlaraeM, 4TO IMpejJjarae-
Mble U3MeHEHMsl He JAaAyT CYLleCTBEHHOTO pe-
3yJIbTaTa, NOCKOJIbKY MNpaKTHKa BO30YyKAeHHUs
YyTOJIOBHBIX Jiesl o gakTaM peijiepcTBa Haxo-
JUTCSI Ha HU3KOM ypoBHe. C MOMeHTa BBeJleHUsI B
yT0JIOBHOE 3aKOHO/ATeIbCTBO OTBETCTBEHHOCTHU
3a peiJlepCcTBO J0CTaTOYHAs U CTabu/ibHas npa-
BOIIpUMeEHUTe/IbHAsl NpaKTHUKa JI0 CUX 10D He Bbl-
paboTaHa, U BepPOSITHOCTb TOTO, YTO HOBasl 4acTb
cT. 249 YK okaxxeTcss Hepabouel, BesUKa.

OZiHOBpeMEHHO C 3TUM pe3yJbTaThbl pabo-
Thl IPAaBOOXPAaHUTEJIbHBIX OPraHOB, Ha KOTOpbIe
BO3JIO’KeHa 3a/jlaya M0 NPOTHUBOJENCTBHUIO 3TOMY
[IpecTyNnHOMYy SIBJIEHUIO, CBOJAUTCS K eJUHUYHBIM
daxTaM, KOTOpbIe BbISBJAITCA B COBOKYITHOCTH
C JpyTMMH NpecTyIJIeHUSMHU.

B cBsi3u ¢ yeM Heo6xoAMMa pa3paboTKa B3Be-
IIEHHOW U pecypcoobecrnedyeHHOH 1ieJieBOi Mpo-
rpaMMbl 110 IPOTUBOENCTBUIO NPECTYIHOCTU B
chepe KOPHOPATUBHBIX OTHOLIEHUH B LIEJIOM U
[pecTyIJIeHUsM, CBI3aHHbIM C KPUMHHAJIbHBIM
IIpMCBOEHMEM NpaB Ha BJaJieHue U ynpaBJeHHe
X03SMCTBYIOIIUMH CyObeKTaMHU U UX aKTUBaMHU
(peitmepcTBOM), KOTOpasi AOJKHA ObITh COpHU-
eHTHpOBaHa Ha YCTpaHeHWe BCero KOMILJIeKca
baKTOpoB, NPUBOJAILUX K pa3pacTaHUIO, YKpe-
IJIEHUIO U MOSIBJEHUI0 HOBBIX, U30LIpEHHBIX BU-
JI0B OPraHW30BaHHOW 3KOHOMMYECKOUW MpecTyI-
HocTu. TpebyeTcss BHECeHUe Psifia U3BMEHEHUU B
3aKoHogaTesbCcTBO. [lpryeM npoTuBOAEUCTBUE
peiifiepcTBy 6yAeT 3¢ beKTUBHBIM JIMIIb IPU O/]-
HOBPEMEHHOM COBepILeHCTBOBAHUH YT'OJIOBHOIO,
yT0JIOBHO-NIPOLECCYa/IbHOT0, TPaX/AaHCKOro0, aj-
MUHUCTPATUBHO-NIPAaBOBOI'0 U JPyroro 3aKOHO-
JlaTeJbCTBa.

B KazaxcTaHe B oTJinuue OT 3apyOeKHbIX
CTpaH peliepCcTBO NPUHATO COBepLIaTb C MC-
[10/Ib30BaHUEM He3aKOHHbIX MeToZ0B. COOTBeT-
CTBEHHO OTO/leCTBJIEHHE 3apyOeKHOI0 periep-
CTBa U HE3aKOHHBIX 3aXBaTOB HPUNYECKHUX JINLI,
npoucxoaawrx B KasaxcTaHe, HeJoONyCTUMO,

IIOCKOJIBKY 3TO fIBJIEHHUS] Pa3/IMYHON NPHUPOAbI,
TaK KakK OJJHO — TPaXK/laHCKO-NIpaBOBOe, a Jipyroe
- YroJIOBHO-IIPaBOBOE.

BbIBOAbI

[IpoBesieHHOE TeopeTHYeCKOoe UCCle[,0BaHue
U cJeJIaHHbIe 00001 eHUS JOKA3bIBAIOT LIEHHOCTD
HaKOIIJIEHHOT'O ONbITA 3alUThl COGCTBEHHOCTU U
NPOTUBOJENCTBUSA pPeUsiepCTBY, KOTOpble B pas-
BUTBIX CTPaHaX MCHOJb3YITCA KaK UHCTPYMEHT
addexkTUBHOrO BesieHus Gu3Heca. [Ipu aTom Te-
Kylllas CyTb siBJIeHUs pelgepcTBa B KasaxcraHe
CyL1eCTBEHHO OTJ/IMYAeTCs, UCX0/s1 U3 3TOT0 NpHU-
HUMaeMble pa3BUTBIMHU CTpaHaMKW MHUpa Mephl
NPOTUBOJENUCTBUA peNJepCTBY INPHUMEHUMBI
JIILIb B YaCTHU COBEPLIEHCTBOBAHUS KOPIOPATHUB-
HOT'0 3aKOHOJATeJbCTBa.

B KazaxcTtaHe OTCYTCTBYHOT PbIHOYHbIE Me-
XaHU3MbI, IOCKOJIbKY OO0JIBIIMHCTBO KOMIIaHUU
HenyO6JIMYHble, 3 KOHTPOJIb HaJ, KOMIIaHUEH sIB-
JisieTcsl pe3yJbTaTOM COeJUHEeHHUs] 3aKOHHBIX U
NPOTUBO3aKOHHBIX CpeJCTB U MeToJoB. Mcxonsa
M3 3TOro, JJis Hayaja HeobX0JUMO COBeplIeH-
CTBOBaTb 3aKOHOJATeJbCTBO, peryJjupyioliee
NpOLeCcChl CJUSHUS U NMOIJIOIeHH s, co34aTh 6Jia-
ronpusiTHbIE yCa0BUSA A5 3Toro. UHbBIMU c/10Ba-
MU, eCJ/IU CJIelOBATh 3apyOeKHOMY OIBITY HY>KHO
YHOPOCTUTh MNOPSAAOK CJAUSHUS W IOTJIOLIEHMUS,
[Py 3TOM CO3JlaTh HE3aBHCHMYIO0 OpraHU3aluio,
KOoTOpasi Obl BBICTyNaJla He3aWHTepeCcOBaHHBIM
3BEHOM U obecreduBasia 6bl CObJIIOJleHHe TpaB
CTOPOH.

0O6ecrnedyuThb AOCTHXKEHUE TOWM HPAaBCTBEHHOU
TOYKH, YTOO BpaxK/JeOHbIe MOTJIOUIeHUS OCYXK/a-
JIUCh GU3HEC-CO00ILEeCTBOM, U pell/iephl AeUCTBO-
Ba/IM UCKJIIOYHUTEJNbHO B paMKax JeHCTBYHOILEro
KOPIOPaTHBHOI'0 3aKOHOJAATEJbCTBA U HCIOJIb-
30BaJ/IM PbIHOYHbIE MeXaHU3Mbl 3axXBaTa.

Llesiecoo6pa3HbIM BUAUTCS CO3JaHUE KOJEK-
ca KOpIOpaTHBHOIO ylpaBJeHUsl, KOTOPbIH IO-
3BOJIWJI ObI GU3HEC-COOOIECTBY CAMOCTOSTENBHO
cbopMHpoBaTh NIpaBUJIa U NpoLeLypbl Kopropa-
TUBHOT'O YIIpaBJIeHUs.
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Annotatsiya. Maqolada hodisa joyini ko‘zdan kechirishning kriminalistik ta’minoti tizimining asosiy
elementlaridan biri hisoblangan amaliy faoliyatning tarkibiy qismlari - tashkiliy va texnologik tarkibiy qismlarning
mohiyati, hodisa joyini ko‘zdan kechirishda aniglangan izlar va ko ‘rilayotgan hodisa uchun ahamiyatga ega bo‘lgan
boshqa moddiy obyektlarning to'‘liqligi, 0’z vaqtidaligi, ishonchliligi nuqtayi nazaridan baholash va nazorat qilish
masalalari o‘rganilgan. Kriminalist olimlarning mavzuga oid ilmiy qarashlari tahlillari natijalariga asoslanib,
hodisa joyini ko‘zdan kechirishning kriminalistik ta’minoti samaradorligi, natijaviyligi va ularning jinoyatlarni
tezkor fosh qilishda foydalanish darajasi kabi tushunchalarning ta’riflari hamda hodisa joyini ko‘zdan kechirishning
texnik-kriminalistik ta’minoti samaradorligini baholash prinsiplari ilmiy asoslangan holda taklif qilingan.

Kalit so‘zlar: hodisa joyini ko‘zdan kechirish, kriminalistik ta’minot, texnik-kriminalistik ta’minot maqsadlari,
texnik-kriminalistik  vositalar, taktik-kriminalistik vositalar, texnik-kriminalistik va taktik-kriminalistik
texnologiyalar, kriminalistik ta’minot subyektlari, hodisa joyini ko‘zdan kechirishning samaradorligi, samaradorlik
darajasi, hodisa joyini ko‘zdan kechirishning natijaviyligi, ssmaradorlikni baholash prinsiplari, kriminalistik ta’minot
samaradorligini baholash mezonlari.

HEKOTOPBIE MHEHUA OB 9®®EKTHUBHOCTHU U PE3Y/IbTATUBHOCTH
KPUMHWHAJIMCTUYECKOTI'O OBECIIEYEHHUA OCMOTPA MECTA INTPOUCIIECTBHUA

A6aynnaeB Pycram KaxpamaHoBuyY,

npemno/jiaBaTesib Kadeapbl

«KpuMmuHanucTrka v cy/iebHast 3KCrepTHU3a»

TalKkeHTCKOIo rocyJapCTBEHHOT0 IOPHU/IMYECKOT0 YHUBEPCUTETA

AHHOmayus. B cmamve uzyyaemcsi CywyHOCMb OP2AHU3AYUOHHOU U MexHO/02UYeckol cocmasasioujux,
Komopbvle cyumarwmcsi O0HUM U3 OCHOBHbIX 3/eMEHMo8 npakmuveckol desime/nbHOCMU cUCmeMbl
KPpUMUHA/UCMUYECK020 06echeyeHusi 0CMompa Mecma npoucwecmausi, 0Npocul 0YeHKU U KOHMPO/sl ¢ Mo4KU
3peHust NO/HOMbl, C80E8PEMEHHOCMU, HAJEHCHOCMU OOHAPYHCEHHbIX U U3BSAMbIX 80 8peMsi 0CMOmMpa mecma
npoucwecmesus c/aedos, 06cmosimenbCme U Opya2ux Mamepua/nbHblX 00BeKMo8, UMernWux 3HayeHue 011
paccmampugaemozo desa. OCHOBbIBASICL HA PE3y/1bMAMAX AHAAU3A HAYYHBIX 83215008 Y4EeHbIX-KPUMUHAAUCMO08
no meme uccae008aHus, NpedoNHCeHbl HAYYHO O06OCHOBAHHble onpedeseHUs MAKux noHAMul, Kak
addpekmusHOCMb KPUMUHAAUCMUYECKO20 06echneyeHus 0CMompa mMecma npoucwecmaus, pe3y/1lbmamugHocmb
U cmeneHb UX UCNO/Ib308AHUS 8 PACKPbIMUU Npecmyn/eHull, d makjce npuHYuUno8 oyeHku aggexkmusHocmu u
pe3y/1bmamugHOCmMU  MexHUKO-KPUMUHAAUCMUYeCK020 obecheyeHusi ocMompd Mecmd npecmynseHus.

Katouegvle caoea: ocmomp mecma hpoucwecmeus, KpUMUHAAUCMUYECKoe obecneveHue, yesb MeXHUKO-
KPUMUHAAUCMUYECK020 06echneyeHusl, mexHUKo-KpuMUuHaaucmu4eckue cpedcmead, makmuko-KpuMUHAAUCMUYecKue
cpedcmea, MeXHUKO-KPUMUHAAUCMUYECKUe U MAKMUuKo-KpUMUHA/AUCMUYECKUe MeXHo/02ul, Cy6seKkmobl
KpUMUHAAUCMUYECKo20  obecheveHusi, 3dekmusHocmb ocmompa Mecmd hNpoucwecmeusi, CmeneHb
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agppekmusHocmu, pe3y1bmamueHoOCmb 0CMOMpPA Mecma npoucuwiecmsus, NPUHYUNsl oyeHKU sgdekmusHocmu,
Kpumepuu oyeHKu 3¢pekmusHocmu KpUMUHAAUCMUYECKO20 06ecnedeHusl.

SOME OPINION ON THE EFFECTIVENESS AND EFFICIENCY OF FORENSIC SUPPORT FOR THE
INSPECTION OF THE SCENE

Abdullayev Rustam Qakhramanovich,
Tashkent State University of Law

Teacher of the department of Criminalistics and Forensic Investigation

Abstract. The article examines the essence of organizational and technological components, which are considered
one of the main elements of the practical activity of the system of forensic support for the inspection of accident sites,
issues of assessment and control in terms of completeness, timeliness, reliability of other material objects relevant to the
case in question. Based on the results of the analysis of the scientific views of criminologists on the subject of the study,
scientifically based definitions of concepts such as efficiency, effectiveness and the degree of their use in solving crimes, the
degree of their use in solving crimes, as well as the effectiveness of crime scene inspection are proposed.

Keywords: inspection of the scene of the incident, forensic support, the purpose of technical and forensic support,
technical and forensic means, tactical and forensic means, technical and forensic and tactical technologies, subjects
of forensic support, the effectiveness of the inspection of the scene, the degree of effectiveness, the effectiveness of the
inspection of the scene, the principles of efficiency assessment, criteria for evaluating the effectiveness of forensic

support.

Kirish

Jinoyatning ochilishi va uning samarali ter-
gov qilinishida hodisa joyini ko‘zdan kechirish
markaziy o‘rinda turadi va muhim ahamiyat kasb
etadi.

Ma’lumki, hodisa joyini ko‘zdan kechirish
tekshirilayotgan jinoyatga sababiy aloqador
bo‘lgan izlar va obyektlar aniqlangan joylarda
joylashgan obyektlarni bevosita idrok etish va
o‘rganishdan iborat bo‘lgan, jinoyat ishi uchun
ahamiyatli sharoitlarning mavjudligi va ularning
mohiyatini aniqlash maqsadida kerakli izlarni
aniqlash, qayd etish va tadqiq qilishga qaratil-
gan, kechiktirib bo‘lmas tergov harakatidir.

Hodisa joyini ko‘zdan kechirishning krimi-
nalistik ta’'minoti - bu maxsus bilimlar subyekt-
lari tomonidan kriminalistik ma’lumotlar olish,
to‘plash, baholash, gayta ishlash hamda kelgusi-
da jinoyatlarni tergov qilish jarayonida foydala-
nish magsadida, hodisa joyini ko‘zdan kechirishda
zamonaviy texnik-kriminalistik va taktik-krimi-
nalistik vositalar hamda texnologiyalarni qo‘llash-
ga asoslangan, o‘zaro bog‘liq nazariy bilimlar va
amaliy tarkibiy gismlarning (tashkiliy, texnologik
va baholash-nazorat ta’'minotini amaliy qo‘llash
ko‘nikma va malakalari) dinamik tashkiliy-funk-
sional tizimidir [1, 128-b.].

Ko‘rib chiqgilayotgan tizimning maqsadlariga
jinoyatni aniqlash va tergov qilishga qaratilgan

umumiy (yakuniy) maqsad hamda tizim faoliyati-
ning tashkiliy, texnologik va baholash-nazorat qi-
lish gismlarining magsadlari bilan bog‘liq bo‘lgan
xususiy (oraliq) magsadlar kiradi.

Material va metodlar

Kriminalist olimlarning mavzuga oid ilmiy
garashlari tahlillari natijalariga asoslanib, ho-
disa joyini ko‘zdan kechirishning kriminalistik
ta'minoti samaradorligi, natijaviyligi va ulardan
jinoyatlarni tezkor fosh gilishda foydalanish dara-
jasi kabi tushunchalarning ta’riflari hamda hodisa
joyini ko‘zdan kechirishning texnik-kriminalistik
ta'minoti samaradorligini baholash prinsiplari
ilmiy asoslangan holda taklif gilingan.

Kriminalistik bilimlarning (ilmiy, ilmiy-amaliy
va o‘quv kriminalistik adabiyotlar) moddiylash-
gan vyigindisi texnik-kriminalistik vositalar-
ning tizimi va majmualari bilan birgalikda, il-
miy bilimlarning moddiylashgan bankini tashkil
etadi hamda kriminalistika fani bu bilimlarni ji-
noyatchilikka qarshi kurash bo‘yicha turli soha-
larda qo‘llashlari uchun huqugqni muhofaza qilish
organlariga taqdim qiladi. Aynan shuning uchun
hodisa joyini ko‘zdan kechirishning kriminalistik
ta’'minoti tizimining ikkinchi elementi bu amaliy
faoliyatdir.

Tadqiqot natijalari

U quyidagi asosiy tarkibiy gismlarni oz ichiga
oladi:
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1) tashkiliy-tarkibiy (maxsus tashkiliy-krimi-
nalistik ta’minot) qism (komponent) - tergovchi-
ning (surishtiruvchi) hodisa joyini ko‘zdan ke-
chirish uchun mutaxassisni jalb qilishi. Bu tergov
harakatini o‘tkazishda foydalanish uchun zarur
bo‘lgan aniq texnik-kriminalistik va taktik-krim-
inalistik vositalar va texnologiyalar to‘plamini
tanlash hamda ularni hodisa joyiga tezkor joylash-
tirish hamda qo‘llash bo‘yicha tashkiliy faoliyat.
Kriminalistik bilimlardan, shuningdek, jinoyatlar-
ni ochish vatergov qilishda ahamiyatga egabo‘lgan
ma’lumotlarni aniqglash, to‘plash va ulardan foy-
dalanish bo‘yicha kriminalistik ta’lim jarayonida
olingan bilim va ko‘nikmalardan foydalanishda
texnik vositalar majmualarini qo‘llashning tash-
kiliy jihatlari muhim ahamiyat kasb etadji;

2) texnologik tarkibiy qism (texnik-krimi-
nalistik va taktik-kriminalistik ta’minot bo'yicha
ko‘’nikma va malakalar) - bu maxsus bilimlar, tex-
nik-kriminalistik va taktik-kriminalistik vositalar
va texnologiyalarni jinoyat izlarini aniglash, qayd
etish va olish maqgsadida, hodisa joyini ko‘zdan ke-
chirishda ularni qo‘llash bo‘yicha bilim va ko‘nik-
malarga ega bo‘lgan subyektlar tomonidan amal-
da qo‘llashdan iborat.

Fikrimizcha, hodisa joyini ko‘zdan kechirish
samaradorligini tartibga solishning samarali vo-
sitasi sifatni nazorat qilish mexanizmining asosiy
tarkibiy gismlaridan biri “texnik-kriminalistik va
taktik-kriminalistik vositalar hamda texnologi-
yalardan foydalanish natijalari va samaradorligi
to‘g'risidagi ma’lumotlarni to‘plash, tizimlashti-
rish, tahlil qilish va saglash”dan iborat [1, 132-b.].

Hodisa joyini kozdan kechirishning krimina-
listik ta’'minoti tizimi amaliy blokining (metodik
ta’'minotning tarkibiy qismi) baholash-nazorat qi-
lish tarkibiy qismi maqgsadlariga bu tergov haraka-
tini o‘tkazishda texnik-kriminalistik va taktik-krim-
inalistik vositalaridan foydalanish samaradorligini
- hodisa joyini kozdan kechirishda aniglangan ji-
noyat izlari va ko‘rilayotgan hodisa uchun ahami-
yatga ega bo‘lgan boshqa moddiy obyektlarning
to‘ligligi, o‘z vagqtidaligi, ishonchliligi nuqtayi
nazaridan baholash va nazorat qilish kiradi.

Ushbu magsadlarga quyidagi faoliyat bo‘yicha
ikki komponentli vazifalarni hal qilish orqali
erishiladi:

birinchidan, texnik-kriminalistik va tak-
tik-kriminalistik vositalardan foydalanish nati-
javiyligi va aniq bir hodisa joyini ko‘zdan kechi-
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rishning kriminalistik ta’minoti samaradorligini
baholash bo‘yicha;

ikkinchidan, hodisa joyini ko‘zdan kechirish-
da olingan jinoyat izlari va boshqa obyektlarni
aniqglash, gayd etish, olish va tadqiqotlarning o‘z
vaqtidaligi, ishonchliligi va to‘ligligini tahlil ham-
da nazorat qilish bo‘yicha.

Hodisa joyini ko‘zdan kechirish vaqtida tex-
nik-kriminalistik va taktik-kriminalistik vosita-
lardan sifatli foydalanish amaldagi jinoyat-prot-
sessual qonun hujjatlarida nazarda tutilgan vazi-
falarni hal etishga imkon beradi: ayblanuvchining
ayblovchi va oqlovchi dalillarni to‘plash, ishni
to‘g'ri hal qilish uchun muhim bo‘lgan holatlarni
aniqlash, jinoyat ishida ishtirok etayotgan shaxs-
larning huquqlari va qonuniy manfaatlarini hi-
moya qilish, shuningdek, tegishli tusmollarni ilgari
surish, ularni tekshirish hamda amalga oshirish
yo‘llarini tanlash, kerak bo‘lganda esa yuz bergan
hodisaning tabaiti haqida fikr yuritish.

0O‘zbekiston Respublikasining Jinoyat-protses-
sual kodeksida “Surishtiruvchi, tergovchi, prokuror
va sud ishdagi barcha holatlarni sinchkovlik bilan,
to‘la, har tomonlama va xolisona ko‘rib chigishga
asoslangan holda, qonun va huquqiy ongga amal
qilib, o‘zlarining ichki ishonchlari bo‘yicha dalil-
larga baho beradilar. Har bir dalil ishga aloqador-
ligi, magbulligi va ishonchliligi nuqtayi nazaridan
baholanishi lozim” [2], deb belgilangan. Dalillar
jinoyat ishi uchun ahamiyatli bo‘lgan mavjud ho-
latlar haqidagi xulosalarni tasdiqlovchi, rad etuv-
chi yoki shubha ostiga oluvchi faktlar yoki narsalar
to‘grisidagi ma’lumotlarni aks ettirgan taqdirdagi-
na ishga alogador deb e’tirof etiladi.

Dalillar belgilangan tartibda to‘plangan va
0‘zbekiston Respublikasi Jinoyat-protsessual ko-
deksining 88-, 90-, 92-94-moddalarida nazarda
tutilgan shartlarga muvofiq bo‘lsagina maqgbul deb
e'tirof etiladi [2]. Tekshiruv natijasida haqiqatga
muvofiq ekanligi aniqlangan dalillar ishonchli deb
baholanadi. Isbotlanishi kerak bo‘lgan barcha va
har bir holatning haqiqiyligini so‘zsiz tasdiglov-
chi ishga oid barcha ishonchli dalillar to‘plangan
bo‘lsa, ularning jami ishni hal qilish uchun yetarli
deb hisoblanadi.

Hodisa joyini ko‘zdan Kkechirishning kri-
minalistik ta’'minoti subyektlarining bu tergov
harakatini o‘tkazishda texnik-kriminalistik va
taktik-kriminalistik ~ vositalardan foydalanish
bo'yicha faoliyatini baholash tartibga solinmagan.
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Bu kabi baholashning mezonlari yo‘q. Ushbu faoli-
yatni baholamasdan turib, hodisa joyini kozdan
kechirish paytida qo‘llaniladigan texnik-krimi-
nalistik va taktik-kriminalistik vositalar va tex-
nologiyalar tizimlari hodisa joyini ko‘zdan kechi-
rishda qanchalik oqilona ekanligi, ularni qo‘llash
natijaviyligi va ko‘rib chiqgilayotgan faoliyat maq-
sadlariga erishish samaradorligi qay darajada
ekanligi bo‘yicha fikr yuritish mumkin emas.

Yuqorida ta’kidlanganlar ushbu faoliyat sa-
maradorligini xolisona va o‘z vaqtida baholash
imkonini beruvchi ilmiy qoidalarni ishlab chigish
zarurligini ko‘rsatadi.

Ba’'zi kriminalist olimlar (G.I. Gramovich,
N.I. Porubov, A.N.Porubov) “samaradorlik” tu-
shunchasini maqsad g'oyasi bilan bog‘laydilar
va “oldindan rejalashtirilgan quyidagi maqsad-
ga erishilgan: ashyoviy dalillar aniqlangan, ya'ni
umumiy va xususiy tusmollarni ilgari surish uchun
dastlabki ma’lumotlar topilgan, jinoyatchilar,
o‘g'irlangan narsalar va jabrlanuvchilarni qidirish,
guvohlarni aniglash uchun kerakli ma’lumotlar
olingan hodisa joyini ko‘zdan kechirishni samarali
deya tan olish kerak, deb hisoblashadi” [3, 187-b.].
U.M. Nosirov “.. tergovchi, ekspert-kriminalist,
sud-tibbiy eksperti, kinolog, tezkor xodim, pro-
filaktika inspektorining barcha bilim va kuchla-
rini safarbar etishi hodisa joyini ko‘zdan ke-
chirish tergov harakatining samarali o‘tkazili-
shi uchun muhim ahamiyat kasb etadi” [4], deb
yozadi. 0.D.Kasatonov “Ko‘zdan kechirishning
samaradorligi uni o‘tkazayotgan shaxs qo‘llay-
digan vosita va usullarga bog‘liq. Bu jarayonda
oddiy (bunda yagona vosita ko‘rish organidir) va
malakali (bu holatda maxsus ishlab chiqilgan vo-
sita va metodlardan foydalaniladi) kozdan kechi-
rish amalga oshiriladi” [5, 29-b.], deb fikr bildirsa,
T.B. Mamatqulov, SH.T. Djumanov, U.T.Turgu-
novlar “Hodisa joyini ko‘zdan kechirishning nati-
jali bo'lishi unga puxta tayyorgarlik ko‘rishdir”
[6, 69-b.], deb yozadi. A.B. Solovyov esa “tergov
harakatlarining samaradorligi deganda, tergov-
chining o'z xatti-harakatlari uchun maqbul tashkil
etilgan faoliyati tushuniladi va bu faoliyat tergov
harakatlarining maqgsadlari va umuman, ularning
tizimiga erishishga olib keladi” [7, 8-b.], deb hi-
soblaydi.

Boshga mualliflar samaradorlikni amal-
ga oshiriladigan sa’y-harakatlar natijalari bilan
bog‘laydi. Masalan, L.YE.Chistova samaradorlik

deganda, jinoiy ish yuritishning vazifalariga mos
keladigan xolisona va to‘g'ri natijalar olishning
ishonchliligini tushunadi [8, 25-b.].

V.Y. Karlovning fikricha, jinoyatlarni tergov
qilishda texnik-kriminalistik vositalar va metod-
lardan foydalanish jihatidan samaradorlik talab
qilingan natijani qonun talablariga qat’iy muvofiq
ta'minlash nazarda tutiladi [9, 75-b.]. Shubhasiz,
“samaradorlik” tushunchasiga ikkinchi yondashuv
uni “natijaviylik” tushunchasi bilan solishtirish
lozimligini keltirib chigaradi. Bu esa unchalik
to‘g'ri emas, chunki G.I. Gramovichning fikricha,
o‘rganilayotgan faoliyatning natijaviyligi (nati-
jadorligi) samaradorlik darajasini belgilaydigan
eng muhim elementdir [10, 62-63-b.].

Shu sababli LI Yudnikovning “hodisa joyini
ko‘zdan kechirishning natijaviyligi - bu tergov
harakatini o‘tkazishda izlar va boshqga ashyoviy
dalillar olinishi zarurligini bildiradi” [12, 253-b.],
degan fikrlarini ma’qullash mumkin.

N.YE. Surigina jinoyatlarni tergov qilishning
texnik-kriminalistik ta’'minoti samaradorligini
tizim faoliyatining samaradorligi sifatida tushu
nadi [13, 51-b.]. Shu kabi nuqtayi nazar V.A. Vo-
linskiy tomonidan ham bildirilgan. Unga ko‘ra,
natijaviylik tizim faoliyatining tashqi (atrof-mubhit-
dagi) namoyon bo‘lishi (ko‘rinishi), samarador-
lik esa bu tizim va uning alohida elementlarining
o‘ziga yuklatilgan vazifalarni hal etishga nisbatan
tayyorligi (moslashganligi) darajasidir. Shu bilan
birga, “tizimning doimiy o‘zgarmasligi sharti bi-
lan uning samaradorligi o‘zgarishsiz qolishi, biroq
uning faoliyati natijaviyligi turlicha bo‘lishi mum-
kin” [14, 66-b.].

A.N. Moskalenkoning “Jinoyatlarni “issiq izlar”
bo‘yicha tergov qilishning texnik-kriminalistik
ta'minoti samaradorligi deganda, “kriminalis-
tik texnika vositalari va metodlarini qo‘llab, ji-
noyatchini qisqa muddatlarda qidirish uchun
maksimal darajada mumkin axborotlarni olish,
gayta ishlash va foydalanishdan iborat”, degan
fikrlari ham e’tiborga molik [15, 51-b.].

Samaradorlikning tezkorligi nuqtayi nazari-
dan bildirilgan bu fikr hodisa joyini ko‘zdan ke-
chirishda texnik-kriminalistik vositalardan foy-
dalanish samaradorligini aniglashning muhim
elementi hisoblanadi. Shu bilan birga, bu holda
nafaqat texnik, balki taktik-kriminalistik vositalar
haqida ham fikr yuritish kerak. Tezkorlik deyil-
ganda, zarur ishni eng optimal muddatda baja-
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rish tushuniladi va bunga mehnatni oqilona tash-
kil etish, vaqtni tejaydigan vosita va metodlarni
go‘llash orqali erishiladi. “Vaqtni tejash - faoliyat
samaradorligining eng muhim ko‘rsatkichidir”
[10, 62-b.]. V.A.Volinskiyning “samaradorlik-
ni fagat natija bilan baholash noto‘g‘ri, chunki
ko‘pincha natija tizim ishlashi kerak bo‘lgan tash-
qi sharoitlarga bog‘liq”, degan fikrlari ham o‘rin-
lidir [14, 248-b.].

Bir qator kriminalist-olimlarning “samara-
dorlik darajasi qo‘yilgan maqgsadlar va erishilgan
natijalar nisbati bilan aniqlanganda, samarador-
lik - magqsadlarga erishish darajasidir”, degan
fikrlari ham qiziqish uyg‘otadi [10, 62-63-b,;
11]. Bunday nisbatni juda ko‘plab ko‘rsatkichlar
(fagat statistik o‘rtacha ko‘rsatkichlarnigina
emas) bo‘yicha, axborotlarning barcha mumkin
bo‘lgan manbalari hamda axborotlarni olish, tah-
lil qilish va baholash metodlarini qo‘llab aniglash
taklif etiladi [13, 63-b.].

Yuqorida ta’kidlanganidek, hodisa joyini
ko‘zdan kechirishning kriminalistik ta’minotining
yakuniy magqsadi - bu tergov harakatini o‘tkazish
natijasida kelgusida jinoyatlarni tergov qilishda
foydalanish maqgsadida, kriminalistik ahamiyatga
ega bo‘lgan ma’lumotlarni samarali olish, to‘plash,
baholash va gayta ishlashga erishishdir.

Xulosalar

Xulosa sifatida quyidagilarni ta’kidlashni lozim
topdik:

Hodisa joyini ko‘zdan kechirish kriminalis-
tik ta’'minotining samaradorligi deganda, uning
natijalaridan jinoyatni tezkor tergov qilishda
foydalanish samaradorligi va darajasi kabi asosiy
elementlarida ifodalangan maqsadiga amalda eri-
shish darajasini tushunish tavsiya etiladi.

Samaradorlik darajasi olingan natija va qo'yil-
gan maqgsadning o‘zaro nisbati bilan aniglanadi.

Hodisa joyini kozdan kechirish kriminalistik
ta’'minotining natijaviyligi - bu tergov harakatini
texnik-kriminalistik va taktik-kriminalistik vosi-
talardan foydalanishda jinoyat izlari va boshqa
obyektlarni aniqglash, qayd etish va olish, shu-
ningdek, dastlabki (yo‘naltiruvchi) kriminalistik
ahamiyatga ega bo‘lgan axborotlarni olish mag-
sadida ularning tezkor tadqiqotlarini ta’'minlash
lozimligini bildiradi.

Hodisa joyini ko‘zdan kechirishda olingan
natijalardan jinoyatlarni tezkor fosh qilishda
foydalanish darajasi hodisa joyini ko‘zdan kechi-
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rishda texnik-kriminalistik va taktik-kriminalistik
vositalarni qo‘llash natijasida olingan krimina-
listik ahamiyatga ega bo‘lgan ma’lumotlarning ji-
noyatlarni tergov qilish, shu jumladan, jinoyatlar-
ni “issiq izlar"dan tergov qilishdagi hissasini
ko‘rsatadi.

Hodisa joyini ko‘zdan kechirishning tex-
nik-kriminalistik ta’'minoti samaradorligini baho-
lash prinsiplari sifatida N.YE. Surigina [13, 63-65-
b.] tomonidan taklif etilgan prinsiplar e’tiborga
molikdir:

1) jinoyatlarni tergov qilishning yakuniy nati-
jalarini inobatga olish;

2) adekvatligi (baholash mezonlarining tex-
nik-kriminalistik bilimlardan foydalanish jarayoni-
da hal etiladigan maqsad va vazifalarga mosligi va
ushbu faoliyatni tashkil etish darajasidan iborat);

3) xolislik;

4) turli subyektlar tomonidan turli shakllarda-
gi texnik-kriminalistik bilimlar, turli yo‘nalishlar-
da qo‘llash bo‘yicha faoliyatning barcha tomonla-
rini hisobga olish va tahlil qilishdan kelib chiqadi-
gan baholashning to‘ligligi va har tomonlamaliligi;

5) baholashning ravshanligi;

6) baholashning o'z vaqtidaligi.

Hodisa joyini kozdan kechirish kriminalistik
ta'minotining samaradorligi haqida fikr yuritish
uchun ushbu faoliyatni baholashning muayyan
mezonlarini tanlash kerak.

Mezon deganda, o‘rganilayotgan hodisa,
harakat, xususiyat, xossa, holatni baholash aso-
si bo‘lgan belgi tushuniladi, ya'ni belgi asosida
o‘rganilayotgan hodisa, harakat, xususiyat, xossa,
holat kabilar baholanadi [10, 65-b.; 10, 7-b.]. “Me-
zon - taqqoslash yoki baholash uchun o‘lchov, an-
doza” [16, 578-b.]dir.

Hodisa joyini ko‘zdan kechirishning krimina-
listik ta’'minoti vazifalarining bu tergov haraka-
tini o‘tkazishda texnik-kriminalistik va taktik-
kriminalistik vositalarni qo‘llash shakllarining
xilma-xilligi, shuningdek, bu sharoitda bajariladi-
gan ishlar xilma-xilligi bunday ta’'minot samara-
dorligini baholash mezonlari tizimining mavjud
bo'lishini nazarda tutadi. Bu kabi mezonlar tizimi-
ni ishlab chigishda ularni tanlashda javob berishi
lozim bo‘lgan muayyan talablarni aniglash muhim
ahamiyatga ega.

Mezonlarga esa quyidagi talablar qo‘yilishi kerak:

- faoliyati baholanadigan organ hamda shaxs-
ning vazifalari va funksiyalariga mos kelishi;
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- taqqoslanadigan, kelishilgan va ziddiyatsiz - faoliyatni miqdoriy va sifat jihatdan yetar-
bo‘lishi; licha tavsiflashi, samaradorlikni xolisona, to‘liq
- oson go‘llanadigan bo‘lishi; va har tomonlama baholash imkonini berishi
- maqgsadga erishishga yordam berishi; kerak.
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cnedosamesnem HTC; Heobxodumocmbvblo npusieveHusi 3KCnepmos-KpUMUHAAUCMOE8 U UHbIX Cneyuaaucmos;
HEobx00uMocmbuto 06MeHa UHPopMayuell Mexcdy pasauyHbIMU NOOPa3deseHUsIMU NPA800XPAHUMENAbHBIX OP2AHOS,
8K/I04As 3apybescHble; nposedeHueM pa3Au4HbIX 0ONOJNHUMEAbHLIX CAedcmeeHHbIX delicmgull, 8 moM yucae
HasHayeHuem dono/HUMenbHbIX 3Kkcnepmu3. [loddeska opuyuasbHulx dOKyMeHmMoe 06 06pa3oeaHul 0OMHOCUMCs
K Kamezopuu npecmynJjeHull cpedHell msixcecmu. [loddeabHbulll ogpuyuanvbHbulli ob6pazosamenbHblil 0OKyMeHm
Mozcem 8blcmynams U Kak npedmem, u kak cpedcmeo cogepuieHust npecmynaeHus. [Ipu paccaedosanuu nodaoza
doKymeHmos 06 06pa3osaHuu Ha nocaedyroueMm smane yesecoobpasHo 0603Ha4ums, npexcde 8ce2o, cmpamezuro
paccaedogaHusi, komopas 6ydem 2apaHmuposams, Y¥mo He 6ydem ynyujeHa HU 00HA KAK4e8as UuHgopmayus, HU
00Ha demaub.

Karwuesvle cao8a: dokasvigaHue, 3a0a4u, He2/AdcHble c/1edcmaeHHble delicmausi, npecmynHas dessme/ibHOCMY,
csedcmeeHHble cumyayuu, op2aH docydebHo20 pacca1edosaHus, 3mansl, y20408HAS1 0MBEMCMEEHHOCMb, OKYMeHM.

TA'LIM FAOLIYATI SOHASIDAGI HUJJATLARNI SOXTALASHTIRISH BILAN BOG‘LIQ JINOYATLARNI
TERGOV QILISHNING KEYINGI BOSQICHI MUAMMOSI

Ildebaev Rizabek Yermagambetovich,

Qozog'iston Respublikasi Bosh prokuraturasi huzuridagi
Huquqni muhofaza qilish organlari akademiyasi doktoranti,
politsiya kapitani

Annotatsiya. Mazkur tadqiqotning maqsadi ta’lim faoliyati sohasida hujjatlarni qalbakilashtirish bilan bogliq
jinoyatlarni tergov qilishning keyingi bosqichining nazariy va amaliy jihatlarini aniqlash, umumlashtirish va tahlil

YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HIPUOWHECKMX HAYK / REVIEW OF LAW SCIENCES




12.00.03 - JINOYAT PROTSESSI.

KRIMINALISTIKA.TEZKOR-QIDIRLV
HUOUQ VA SUD EKSPERTIZASI

qilishdan iborat. Ushbu magqsadga erishish quyidagi vazifalarni bosqichma-bosqich hal etish orqali ta’minlandi:
qonunchilik va tergov amaliyoti evolyutsiyasi sharoitida hujjatlarni qalbakilashtirish bilan bog‘liq jinoyatlarni
tergov qilish xususiyatlarini o’rganish, ta’lim faoliyati sohasida, shu jumladan, xorijda hujjatlarni qalbakilashtirish
bilan bog'liq jinoyatlarni tergov qilishning bugungi holatiga baho berish, keyingi bosqichda ta’lim faoliyati sohasida
qalbakilashtirish bilan bog liq jinoyatlarni tergov qilishning istigbolli yo‘nalishlarini belgilash. Ishda bilishning tarixiy,
mantiqiy, umumlashtirish, tahlil, sintez, funksional metod kabi umumiy ilmiy usullaridan foydalanildi. Maqolada
ta’lim hujjatlarini qalbakilashtirishni tekshirishning keyingi bosqichi masalalari aks ettirilgan. Bu bosqich tergov
vaziyatlari bilan belgilanadigan xususiyatlar bilan tavsiflanadi: tergovga qarshilikni bartaraf etish zarurati, tergov
tugaguniga qadar tezkor yordam ko‘rsatish zarurati, jinoyat sodir etishda ishtirok etgan barcha shaxslarni aniqlash,
gumon qilinuvchi shaxslarning aybini isbotlash zarurligi, tergovchi tomonidan NTSdan foydalanishning maqsadga
muvofiqligi, sud ekspertlari va boshqa mutaxassislarni jalb qilish zarurati, huqugni muhofaza qiluvchi organlarning
turli bo‘linmalari, shu jumladan, xorijiy bo‘limlar o‘rtasida ma’lumot almashish zarurati, turli qo‘shimcha tergov
harakatlarini o‘tkazish va qo‘shimcha ekspertizalarni tayinlash. Rasmiy ta’lim hujjatlarini qalbakilashtirish o‘rtacha
og'irlikdagi jinoyatlar qatoriga kiradi. Soxta rasmiy ta’lim hujjati jinoyat sodir etishning subyekti va vositasi sifatida
ham harakat qilishi mumkin. Ta’lim hujjatlarini qalbakilashtirishni keyingi bosqichda tekshirishda, birinchi navbatda,
biron-bir asosiy ma’lumot, tafsilotni o‘tkazib yubormaslikni ta’minlaydigan tergov strategiyasini belgilash tavsiya
etiladi.

Kalit so‘zlar: dalil, vazifalar, yashirin tergov harakati, jinoiy faoliyat, tergov holati, sudgacha tergov organi,
bosqichlar, jinoiy javobgarlik, hujjat.

TO THE PROBLEM OF THE SUBSEQUENT STAGE OF THE INVESTIGATION OF CRIMES RELATED TO
FORGERY OF DOCUMENTS IN THE FIELD OF EDUCATIONAL ACTIVITIES

Ildebayev Rizabek Ermagambetovich,

doctoral student

Academies of Law Enforcement Agencies at

Prosecutor General’s Office of the Republic of Kazakhstan, Police
Captain

Abstract. The purpose of this study is to identify, generalize and analyze the theoretical and practical aspects of
the subsequent stage of the investigation of crimes related to forgery of documents in the field of educational activities.
The achievement of this goal was ensured by the step-by-step solution of the following tasks: to study the features of
the investigation of crimes related to forgery in the context of the evolution of legislation and investigative practice, to
assess the current state of the investigation of crimes related to document forgery in the field of educational activities,
including abroad, to identify promising directions in the investigation of crimes related to forgery in the field of
educational activities at the next stage. The work used such general scientific methods of cognition as historical,
logical, generalization, analysis, synthesis, functional method, etc. The article reflects the issues of the subsequent
stage of the investigation of the forgery of education documents. This stage is characterized by features determined
by investigative situations, the need to overcome opposition to the investigation, the need for prompt support until
the completion of the investigation, the need to identify all persons involved in the crime, to prove the guilt of the
suspects, the expediency of using the NTS by the investigator, the need to attract forensic experts and other specialists,
the need to exchange information between various departments of law enforcement agencies, including foreign ones,
carrying out various additional investigative actions, including the appointment of additional examinations. Forgery
of official education documents is classified as a medium-gravity crime. A fake official educational document can act
both as a subject and as a means of committing a crime. When investigating the forgery of educational documents
at a later stage, it is advisable to designate, first of all, an investigation strategy that will ensure that not a single key
information, not a single detail is missed.

Keywords: proving, tasks, secret investigative actions, criminal activity, investigative situations, pre-trial
investigation body, stages, criminal liability, document.

BBegeHue HOCTH, COCTOSIT B YCTAaHOBJEHUH BCeX 0OCTOS-
3aZjayy MOCIEeAyIIlero 3Tama pacciaefjoBa- TeJbCTB NPECTYIJIEHUS, BXOJASILIUX B MpeAMET
HUSl TPECTYNJIEHUH, CBSI3aHHBIX C MOAJEJNKOW  J0Ka3bIBaHUS, U300JUUEHUU MPECTYNHUKA (Tpe-
JIOKYMEHTOB B cpepe 06pa30BaTeNbHON AesATe/Nb-  CTYIHOM IPYIIIbI), JOKAa3bIBAHUH €r0 BHHOBHOCTH
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Y MPUBJIEYEHUU K YTOJOBHOW OTBETCTBEHHOCTH,
a 3aKJ/JYUTeJbHbIA 3Tall — B MCUepPIbIBAIOLIEM
MCIOJIb30BAaHUM BCEro npejMeTa J0Ka3blBaHUS,
YTO BbIpa)KaeTCsl B MOCTPOEHUM COBOKYIHOCTHU
YCTAHOBJIEHHBIX [10Ka3aTeJbCTB, COAepKallUuXCs
B MaTepHasiaXx yroJOBHOIO JeJa.

Kak cinegyetr u3 4. 1 ct. 111 YIIK PK, noka-
3aTeJIbCTBaMU 10 YTOJIOBHOMY JeJly SIBJISIIOTCS
3aKOHHO NoJIy4eHHble paKTUUYeCKUe JaHHble, Ha
OCHOBe KOTOpPBIX OpraH JJ03HaHHUsl, J03HaBaTelb,
c/lefjoBaTe b, IPOKYpPOp, CY/J, YCTaHABJAUBAIOT Ha-
JIMYME WU OTCYTCTBUE JesHUS, IpeLyCMOTpPEeH-
Horo YK PK, coBepmieHue uiM HecoBeplleHHe
JlesiHUS 10J,03peBaeMbIM, 0OBUHSIEMbIM WJIU MO -
CyZAHMMbIM, €0 BUHOBHOCTb JIM60 HEBUHOBHOCTb,
a TakXe MHble 06CTOSTE/bCTBA, UMeEKLe 3Ha-
yeHUe IS IpaBUJIbHOIO pa3pelieHus gesa. [lox
¢dakmuyeckumu OAHHbIMU TIOHUMAKOTCS: IOKa-
3aHUS BCeX JIML, yYacTBYIOUIMX B JeJsie, BKIOYast
3KCIEPTOB U CIEeLUaJUCTOB, COOpaHHble Belle-
CTBEHHbIE J0Ka3aTe/bCTBA, IPOTOKOJIbI MPOLEC-
CYaJIbHBIX IeMCTBUM U UHBIE JOKYMEHTHI (4. 2 CT.
111 VIIK PK). Tak, ;oOKyMeHTbl IPU3HAIOTCS J0-
Ka3aTe/IbCTBaMH, €CJIM CBeJleHHUs], W3JI0KEHHbIe
WJIM YI0CTOBEpeHHble B HUX GU3UUECKUMHU, IOpU-
JUYEeCKUMH U JOJLKHOCTHBIMM JIMLLAMU, UMEIOT
3HaueHue AJ151 yrojoBHoro Jea (4. 1 ct. 120 YIIK
PK). ®akTuueckre JaHHblE MOTYT OBITH MCIOJIb-
30BaHbl B Ka4eCTBe J0Ka3aTe/bCTB TOJIbKO M0cj1e
ux ¢UKcauud B NPOTOKOJIaX IMpoLieccyalbHbIX
JeictBui (4. 1 ct. 123 YIIK PK).

CoruiacHo ct. 113 YIIK PK, noka3biBaHUIO 11O/I-
JieXar:

- COOGBbITHE U NpPEeLyCMOTPEHHbIE YroJ0BHBIM
3aKOHOM IpPHU3HAKHM COCTaBa YroJIOBHOTO NpPaBo-
HapylieHUs (BpeMs, MeCcTo, Cocob U Apyrue o6-
CTOSITE/IbCTBA €ro COBepILeHHs);

- KTO COBepIUMJ 3allpellleHHOe YroJIOBHbIM
3aKOHOM [lesIHUE;

- BUHOBHOCTb JIMLIa B COBepIIeHHUU 3alpe-
IleHHOr'0 YTOJIOBHBIM 3aKOHOM JesiHusl, popma
€ro BUHbI, MOTUBbI COBEPIIEHHOI0 JesHUs], OpU-
audeckas U aKTUYecKas OUIUOKY;

- 06CTOATENbCTBA, BAUSIOLIME HAa CTelleHb U
XapaKTep OTBETCTBEHHOCTH, MOJ03peBaeMoro,
OOBUHAEMOTO;

- 06CTOATE/IbCTBA, XapaKTepU3ylollye JWY-
HOCTb I10/103pe€BaeMOro, 0OGBUHSIEMOTO;

- IOCJIeICTBUSI COBEPLIEHHOTO YIr0JIOBHOI'O
IpaBOHApyLIEHUS;
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- XapaKTep W pa3Mep BpeJa, IPUUMHEHHOIO
YyroJIOBHBIM IpaBOHApYyLIEHUEM;

- 06CTOSITE/IbCTBA, HWCKJ/OYAKLde YroJoB-
HyI0 IPOTHBONPABHOCTb JesHUs;

- 00CTOAITE/ILCTBA, BJIEKYIIME OCBOOOXK/e-
HUE OT YroJIOBHOM OTBETCTBEHHOCTH M HaKasa-
HUA.

Hapspny c atum, YIIK conepxuT nepeyeHb 06-
CTOSITEJIbCTB, KOTOpble CUUTATCS YCTAHOBJIEH-
HbIMU 6e3 Jjoka3aTeabCcTB (CT. 114), B ux yucie:

- 00611en3BecTHbIE GAKTHI;

- IPaBUJIBHOCTb OOLIENPUHATBIX B COBpe-
MEeHHBIX HayKe, TeXHUKe, UCKYCCTBE, peMecJie Me-
TOZLOB HCCJIe[J0BaHUS;

- 06CTOSITE/IbCTBA, yCTAHOBJIEHHbIE BCTYIHB-
IIMM B 3aKOHHYIO CUJy CyeOHbIM aKTOM;

- 3HaHUe JIMLOM 3aKOHa;

- 3HaHMeE JIMILIOM CBOUX CJIYKeOHBIX U Tpodec-
CUOHAJILHBIX 003aHHOCTEMH;

- OTCYTCTBUE CIlelHaJIbHOHM MOATOTOBKU WU
006pa3oBaHus y JINLA, He Ipe/ICTaBUBLLIETrO B MOJ-
TBepXK/JeHHe UX HaIM4YUs JOKyMeHTa 06 06paso-
BaHUH.

MaTtepuajibl 1 METObI

B paboTe npuMeHSJIUCh TaKHe OblLIeHayYHbIe
MeTO/bl IO3HAHUS, KaK JIOTUYEeCKUH, 060011eHHE,
aHa/u3, CMHTe3, QYHKLHOHAJbHBIA MeTOJ U Me-
TOJL 3KCIIEPTHOI'0 OIpoca.

[locne mpoBefieHUs] NepBOHAYaJIbHBIX Clef-
CTBEHHbIX JENUCTBUU COCTaBJISIIOTCS pa3BepHY-
Thle IJIaHbl Paccjej0BaHus C MIPOBEPKOU BepCUU
[0 BCeM 0OCTOSITe/NbCTBaM, NOAJIeXKalIUM J0oKa-
3bIBaHUIO MPUMEHUTEJNBHO K paccMaTpUBaeMoM
KaTeropuu ges. He MoxeT 6bITb NIpH3HaHA Ipa-
BUJIbHOM HM OJIlHA BepcHs, eCJd He IPOBepeHbl
JApyrue. Hampumep, olLeHHBasi JoKa3aTesbCTBa
XUIleHNs 6JIaHKOB JJUIIJIOMOB UJIM IepCOHA/IbHbIX
JlaHHBbIX, He cjeAyeT JLyMaTb, YTO IMOXHULIAJIHCH
TOJIKO JIJaHHbIE O IOKyMeHTax 06 00pa30BaHUU.
B Takol cuTyauuu NnpoBepsieTcsl MPUYACTHOCTD
N0/l03peBaeMbIX K XUILIEHUSIM MHbIX I1€PCOHA/Ib-
HbIX IaHHBIX, 6JIAaHKOB roCy1apCTBEHHOro 06pas-
I1a, meyaTeu U T. 1.

Pe3yabTaThl HCCIeJ0BaHUA

Cnedcmeennas cumyayusi 1. O6GBUHsIEMOe

JIULI0 0CO3HAET CBOIO BUHY U OKa3blBaeT IOMOILb
OpraHoM JIoCyie6HOT0 paccie/loBaHus (cie0Ba-
TeJl0, J03HaBATEJI0).

Kak ycraHoBuia ct. 64 YIIK PK, nozo3spesae-
MBbIM fIBJISIETCS JIULO:
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1) B OTHOLIEHUH KOTOPOT'O BbIHECEHO NOCTa-
HOBJIEHUE O IPU3HAHUM B KauecTBe I10/103peBae-
MOro;

2) 3aziepxkaHHoe B nopske cT. 131 YIIK PK;

3) B OTHOILEHHWH KOTOPOTO BbIHECEHO I10CTa-
HOBJIEHUE O KBaJUPUKaLMHU JesHUs N0J03peBa-
eMOoro;

4) nonpolleHHOe B CBSI3U C HaJIMYMEM I0J0-
3peHusl B COBepPLIEHUH YTOJIOBHOI'O MPOCTYIKa.

3aZjauM pacciefjoBaHUs COCTOSIT B CJefylo-
mem:

1) yCTaHOBUTbH JOCTOBEPHOCTH IOKa3aHUU
0OBHHSIEMOTO, MCIOJIb3ysl pe3yJsbTaThl KPUMU-
HaJIUCTUYECKON 3KCIepTHU3bl MOJJeNbHOI0 J0-
KYMeHTa U pe3yJIbTaThl OllepaTUBHO-PO3bICKHBIX
Meponpustuit (OPM);

2) laTb OLIeHKY Jl0Ka3aTeJIbCTBaM 110 JeJy.

Ecnu Bce [AokasaTesibCTBa cobpaHbl, Tpeby-
eTcsl OLIEHUTb U Uccae[oBaTh (cTtaTbhu 121, 124
u 125 VIIK PK), foctaTo4HO 1M NOJY4YeHHOH HH-
dbopmanuy, 4Tobbl JIeJ1aTh BHIBO/bI IO paHee BbI-
JBUHYTBIM BepcusM. Kaxzoe gokasaTesbCTBO
HO/IJIEKUT OLleHKE C TOUKU 3pEeHUs1 OTHOCUMOCTH,
JIONYCTUMOCTH, JOCTOBEPHOCTH, a BCe cobpaH-
Hble Jl0Ka3aTeJbCTBa B COBOKYIHOCTHU - JlOCTa-
TOYHOCTHU [JIs1 pa3pelleHusl yroJ0BHOIO Aea (4.
1 ct. 125 YIIK PK).

CnefyeT mnpoaHa/IM3WpOBaTb  COGpaHHbIE
JloKasaTeJbCTBa U HCIOJIb30BaTh HX TOJBKO B
TOM CJIy4yae, ec/li OHU: KOHKPETHbBI; UMEIT He-
IIOCpe/ICTBEHHOE OTHOLIEHHE K paccJieJOBaHUIO;
KOMIIETEHTHBI; ayTEHTUYHbI; OPULIMAJIBHO 3ape-
TUCTPUPOBAHbl; NOATBEPXKAEHb!I MOANUCAMU U/
WJIM Te4aTsIMU OTBETCTBEHHBIX JIML; COOpaHBbI C
co06JIt0/leHHeM NpolieccyabHbIX HOPM 3aKOHO/1a-
TeJbCTBA.

Ecau kakoe-1u60 /[0Ka3aTeJbCTBO He COOT-
BETCTBYET 3TUM CTaHJAapTaM, UCIOJIb30BaThb €ro
HeJlb35l.

TakTHyeckue JeHCTBUA cJefoBaTens Co-
CTOSIT B C/eAyIOLLeM: BbIIBUTb «CJlabble» MecTa
B pacc/ieloBaHUH, U3BATb JOKYMEHTbl U WHble
npeJMeTbl, KOTOpble MOIYT NOATBEPAUTb WU
ONPOBEPTrHYTh NOJJMHHOCTb CIIOPHOIO J0Ka3sa-
TeJIbCTBA, B C/y4ae HEOOXOAUMOCTH COCTAaBUTh
JIONIOJIHUTEJIbHbIE 3aMPOChl, IPOBECTH JOMNOJHU-
TeJIbHble 3KCIEePTU3BI, OIIPOCHI, IONPOCHI U OYHbIE
CTaBKHU 06GBUHAEMOTO C UHBIMU JIMLIAMH, YYaCTBY-
IOLIMMU B JleJle ¥ JOJKHOCTHBIMU JIMLIaM U, 3aBep-
IIUTh JocyAeb6HOe paccjefoBaHUe, 3aK/IHYUTh

npoleccyajbHOe corJjalleHhe C 0GBUHSEeMbIM.

AJNTOPUTM C/l€ACTBEHHBIX [JeUCTBUU: TIla-
TeJIbHO IPOBEPUTH I[IOKa3aHUsl OOBHHSAEMOTO,
poaHa/JUM3MpOBaTb MaTepuasbl YroJIOBHOTO
Jlesla B COBOKYNHOCTH, UCCJeOBAaTh U OLLEHUTH
JloKaszaTeJbCTBa N0 Jesy, cCpopMyJIMPOBATh BbI-
BO/Ibl U IPUHATH HEOOX0AUMBIE NpoLieccyalbHble
pelleHus 0 3aBeplIeHUU A0CyAeOHOr0 paccaeso-
BaHUS.

0600611eHEe HAY4YHOUW JIUTEepaTypbl W aHa-
JIU3 CJIeICTBEHHOW MpPAaKTHUKHU M03BOJIsSIET yTBep-
KJaTh, UYTO Ha INOC/AeJyIolleM 3Tale paccieso-
BaHHS MOTYT CKJIQJbIBAaTbCsl CAefyloliue CJej-
CTBEHHbIE CHUTyalUU:

1) ycTaHOBJIeHBI 1ML, Ipe/CTaBUBLIee 3aBe-
JLOMO JIO’KHbIe JJaHHble JIJIS YCTpoicTBa Ha pabo-
TY: a) AAIOT NpU3HATe/bHbIE TOKa3aHUs, 6) OTKa-
3bIBAIOTCS OT Ja4M NOKa3aHWUH, B) JAlOT JIOXKHbIe
[OKa3aHMUs C LieJIbl0 U36eaTh yroJI0BHOTO HaKa-
3aHUs, I') UMEET MeCTO CAaMOOTOBOP OGBHUHSIEMO-
ro,

2) yCTaHOBJIEHBI JIM1a, COBEPLIMBILHE IPECTY-
IJIEHUEe: a) OJIHO WJIM HECKOJIBKO JIMLL TOJIHOCThIO
NPU3HAIT ce6s1 BAHOBHBIMU B COBEpLIEHUH IIpe-
CTyIJIeHus, 6) 0J]HO UJIU HECKOJIBKO JIUI] PU3Ha-
10T ce651 BUHOBHBIMHU B COBEPIIEHHUU NpPeCTyILIe-
HUSI YaCTHUYHO, B) HE MPU3HAIOT Ce651 BUHOBHBIMU
Y OTKa3blBAIOTCS OT JAa4M MOKa3aHUH,

3) UMeloTCs JaHHblE O JIMLAX, COBEPLIMBILINX
npecTynJjeHue, HO OHU CKPbLIMUCH.

CaedcmeeHHas cumyayus 2. B oTHoOLIEHUH 06-
BUHSIEMOI0 JIML|a UMeJl MecTO CaMOoOroBop. 3ajia-
Yy pacc/ieloBaHUsA B JAHHOM CJly4yae 3aKJ/04aloT-
cdl B C/IeyI01LEeM:

1) npoBepUTb, HACKOJIBKO JOCTOBEPHDI I10Ka-
3aHUSA 0OBUHAEMOTO,

2) mpoBepHUTb, SBJSETCA JIU OOBUHSIEMBIN
BMEHSEMbIM JIMLOM,

3) yCTaHOBUTH IieJib (MOTUBDI, IPUYHHBI) ca-
MOOroBOpa.

CaMoo0roBop - 3TO Jaya OOBHHsIEMbIM 3aBe-
JIOMO JIOXKHBIX MTOKa3aHUU. YCJIOBHO CaMOOTr0BOP
MOKHO pa3/ieJIUTh Ha JiBa BU/iA: IPOCTOM U CJIOXK-
HbIM (Hapsily ¢ caMOOOGBUHEHHEM, OOBHUHEHHE
Apyrux Juun). [IpyyMHamy caMooroBopa MOTYT
ObITh:

- CTpeMJieHHe OOBHUHSIEMOIO IOMOYb pPOJ-
CTBEHHUKY YKJIOHUTbCSl OT YrOJIOBHOH OTBET-
CTBEHHOCTH 3a peajlbHO COBepILIEeHHOe NMPecTyIl-
Hoe JlesiHUe,
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- «MaCKUpOBKa» — Crocob u3b6exaThb yroJioB-
HOU OTBETCTBEHHOCTH 3a 60Jiee TSKKOe MPeCTy-
IJIeHHe 10 CPAaBHEHUIO C MPEeCTyIJIeHHueM, Mpej-
ycMoTpeHHbIM cT. 385 YK PK,

- HaMepeHHe [0OUThbCA [ cebs KaKHUX-TO
JIbI'OT 10 CPABHEHUIO C JJPYTUMH O0OBUHSEMbIMU
10 YTOJIOBHOMY ey,

- HaMepeHUe YCKOPUTh PacCCMOTPEHUE Jieia,

- IOMNBITKA BBITOPOJAUTH COYYaCTHUKOB,

- HEOO'bEKTUBHOCTb BeJIeHHUS CJIeCTBUS, Ha-
pyllleHUe UHBIX NPaB 06BUHSEMOTO,

- NOJIaBJIEHHOE MOpaJIbHOE COCTOsiHUEe, Oe3-
BICXOJIHOCTh CJIOXKUBIIEHCS JJs1 OOGBHHSIEMOIO
CUTYyalUuH,

- PacCTPONCTBO NCUXUKU U JPyTHe TPUUYUHBI.

TakThyeckue AeMCTBUS cjaeJoBaTesis — aHa-
JIU3 U OlleHKa UHpopMaIuy, MOJIyUeHHOH ocpe-
CTBOM 3alpOCOB, AONPOCOB, cobecejOBaHUH, UC-
cJeJloBaHus cieioB. [[oMUMO 3TOro, HE06XOAUMO
TIIATEJNbHO U3YYUTh 3aMUCH, IOKyMeHThI, GOTO-
rpaduu, BuJleoMaTepuasbl U pyTrue 10Ka3aTeb-
CTBA. 3alKCH 3a4aCTYI0 CO/IEPXKAT HEONIPOBEPIKU-
Mble GaKThl, KOTOPble YYaCTHUKU paccyeJ0BaHUs
MOTYT 3a0bITh UJIK HAMEPEHHO CKPbITh.

ANTOpUTM CJIeCTBEHHBIX AEUCTBUN: BBISC-
HSIOTCA 06CTOSITENIbCTBA Jiesla, B CBSI3U C pac-
CleJloBaHUEM KOTOPOTO TMOJIy4YeHbl JaHHbIE O
CcaMooroBope (BpeMs, MeCTO, BUJ, IPECTYIJIEHUs
U T. .), COOUPAIOTCS CBeJEHUSI O JIMUHOCTU 00-
BUHSIEMOI'0, YCTAaHABJIUBAETCS, KOT/A, KeM, MpHU
KaKHUX 0OCTOSITEJIbCTBAX, U3 KaKHUX HCTOYHUKOB
ObLIU TOJIyYEHBI CBeJIEHUS], AaBIIMe OCHOBAHUE
3aMo/I03pUTh 3asiBUTEJISI B CAMOOTOBOPE U COBEP-
IIEHUH MPECTYIJIEHUs], UCCJIelyeTCsl COObITHE ca-
MOOroBopa (ero BpeMsi, MECTO, MOTHUBBI U IPyrHe
00CTOSITENIbCTBA), YCTAaHABJMBAETCS, UMEJU JIU
MEeCTO HapyllleHHs 3aKOHHOCTH MPU NPOBeJeHUU
CJIe/ICTBEHHBIX JEeNCTBUH, €CIM UMeJIU, TO B YEM
OHU BBIPAXKAIOTCS, KEM, KOT/a, IO KAKUM IPUYU-
HaM JIONYIIeHbI, Mepbl, MPUHATbIE B OTHOIIEHUHU
HapylIuTesel, OCylUleCTBJIEHUE 3alMpPOCOB, MpPO-
BeJleHHe JIONPOCOB U cobeceJOBaHUM C JIMIAMH,
y4aCTBYIOUUMHU B JleJie.

OCHOBHBIMH IPU3HAKAMU CAMOOTI0BOPA SIBJISA-
I0TCSI: OOHApPYKeHHe JI0KA3aTeJNbCTB, CTaBSILIHUX
10/ COMHEHHe MPaBJUBOCTb MOKa3aHUN OOBU-
HSIEMOTO O COBEPILIEHHOM UM NPeCTYIJIEHUH, T0-
JlydeHUe JI0CTOBEPHBIX JAHHBIX, WCKJIHYAII[NX
BO3MOXHOCTb COBEPIIEHUS TPECTYIeHUs 00BU-
HSIEMBIM.
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Jlnsi paspeliieHUs TakoW NMpPo6GJEMHOU CUTY-
aluy, Kak caMoOroBop, NpoLeccyasbHble, Caef-
CTBEHHBbIE U UHBIE JleHCcTBUS, a Takke OPM nmosnk-
Hbl ObITh HallpaBJIeHbl Ha TIATe/JbHYI0 IPOBEPKY
NOKa3aHUH NOJ03peBaeMblX, 0OBUHSEMbIX U UX
COMOCTaBJIeHHWe C APYrMMM J[0Ka3aTeJlbCTBaMH,
KOTOpble HUMEKTCs B MaTepuajaX YroJIOBHOTO
JeJa.

CnefyeT OTMeTHUTb, YTO ONepaTUBHOE CO-
NPOBOXKJEHHUE paccjeloBaHUs NOAJENKH JOKY-
MeHTOB 00 06pa30BaHUM WHOT/A HAYUHAETCH C
MOMeHTa HayvaJjia JJocyZ,e6HOoro paccieoBaHusl U
NpPOJ0JIXKaeTCsl BIJIOTh /10 3aBeplLIeHUs CyleOHOo-
ro pazbuparTesbCTBa B paMKax JieJl ollepaTUBHBIX
pa3paboTOK, KOTOpble OBbLIM HW3HA4YaJbHO 3aBe-
JleHbl C LieJIbl0 JOKYMEHTHPOBAHUS MPECTYIHOU
JlesiTeJIbHOCTU PUrypaHTOB. MaTepuasbl, N0Jy-
YyeHHbIe B XOJle OllepaTUBHOM pa3paboTKH, MoO-
I'yT BBOJUTbHCS B YTOJIOBHBIH NpoLiecc B KauecTBe
JloKasaTeJibCTBa. B ciydae ecsu aTU MaTepuasbl
COCTaBJISIIOT IOCYyAApPCTBEHHYIO TalHY, TO Nepef,
npeJicTaBJeHWeM HUX J03HaBaTeJsl0 (caefoBaTe-
JII0) Toc/ieIHMe HeoOXO0JUMO PACCEKPETUTD.

B npouecce foka3piBaHUS CaMOOroBopa ciie-
JloBaTeJIb MOXKeT HCII0JIb30BaTh pa3/M4YHble Ha-
Y4YHO-TEXHUYECKUE CPesCTBa U NPUBJIEKATb 3KC-
NepTOB-KPUMUHAJINUCTOB M CIELUaTUCTOB (CT.
126 YIIK PK). Tak, mosyyass MaTepuaJbl C IpU-
3HaKaMHU JlesiHus, IpefycMoTpeHHoro cT. 385 YK
PK, ciepgoBaTesib MOXeT B aBTOMAaTUYeCKOM pe-
*KHMe cpOpMHUPOBaTh IJIaH OCYLILECTBJIEHUS KOH-
KpPeTHBIX MPOLeCcCyaJbHbIX JeCTBUHM, COCTAaBUTh
IPOEKThl IpOLecCyalbHbIX JOKYMEHTOB C MUC-
[0JIb30BaHUEM MAKeTOB 3JIEKTPOHHBIX JOKYMEH-
TOB U BO3MO>KHOCTbI0 BHOCUTb B HUX U3MEHEHUS
[0 X0y MPOBOJUMOTrO pacc/efj0BaHUs, KOHTPO-
JIUPOBATh CPOKMU pacC/elOBaHUs, ero IOJHOTY
1 CBOEBPEMEHHOCTb, TEM CaMbIM CHHUXasl PUCKHU
NpoLeccyaJbHbIX HapylleHUH.

[Ipr3Haku NpecTyilJieHus, NpeAyCMOTPEHHO-
ro cT. 385 YK PK, unu ux oTcyTCTBUE MOMOXKET
BBISIBUTb IPOCMOTP JIMYHON UCTOPUU 3JEKTPOH-
HOM 04Tkl 06BUHsIeMoOro. Ec/ii 06BHHsIEMBIX He-
CKOJIbKO, TPeOYeTCsl U3yYUTb UX [IePEeNUCKY ApYT
C ApyroM, 4To6bl HAWTH [J0Ka3aTeJbCTBA CXEMBbI
CoBeplIeHUs] IPeCTYIJIEeHUs UK LoKa3aThb ee OT-
CYTCTBHUE.

Bo Bpemsa paccienoBaHusl KONHM 3anucen
Ha/lo JepXaTb NOJ PYyKOH, 4TOObl HX MOXHO
OBLJIO MPOCMOTpETH ellle pa3. CoxpaHeHHe KOMUM
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[I03BOJISIET JesaTb NOMEeTKU B JJOKYMeHTaX, He
noBpexJas opurruHajbl. Eciu ciepoBaTesb Uc-
[0JIb3yeT CUCTEMY YIIpaBJieHUs JeslaMH, MOXXHO
CUCTeMAaTU3UpPOBaTh BCIO MHPOPMALHIO O paccie-
JlOBaHUHU, BKJItOYasl 3alIMCH JOIPOCOB, UHTEPBLIO,
YepHOBBIX 3allMCeH U APYTrUX JJ0Ka3aTebCTB, He-
IIOCPe/ICTBEHHO B MaTepuaJax JeJia.

Ba)XHbIM MOMEHTOM paccJielOBaHUsl SBJIS-
eTcsl Takke obecrnedeHue KOH@PUIeHYyuUa 1bHOCMuU
cobpaHHblx dokaszameabcms. Heob6xoaumo 3aiiu-
maTth HuppoBy nHGopManuto, mudpys daiibl
WJIM UCI0JIb3ysl 6e30macHyto miaaThopMy yrnpas-
JIeHUs JleJlaMU C JJOCTYIIOM Ha OCHOBe pOJIeH.

B nocsesHue rojbl NpaBOOXpPaHUTEJIbHBIMU
Y UHBIMU YIIOJIHOMOYEHHBbIMU opraHaMu Kasax-
CTaHa B XO/le MPOBEPOK JJOKYMEHTOB 06 06pa3o-
BaHWU Ha NOJJMHHOCTb OBbLIM BbISIBJIEHBI ThICS-
Yy cJlydaeB oJJj10ra. ITO NPOUCXOAUT barogaps
TOMY, YTO B cdepe NPOTUBOLEUCTBUS MOAJIOTY
JIOKYMEHTOB y»e JOCTUTHYTbl OIpejeJsieHHble
pe3yabTaThbl. Tak, c 2018 roga MuHuctepcTBo 06-
pasoBaHud u Hayku (MOH) PK ctasio nepeBoguTh
JIUTIJIOMBbI B 3JIEKTPOHHBIN popMaT, BY3bl oLUb-
poBasiu no cocrossHuio Ha 2020 rox Gosee 2,5
MJIH JUTIJIOMOB, BbIZJaHHBIX ¢ 1991 o 2019 roasl.
B 2020 roay 6a3y AaHHbIX Hada/d MOMOJHATH
BBIIIYCKHMKAaMH, OKOHYMBIIUMHU By3bl ¢ 1970 no
1990 roawl, (HUKHEW rpaHulled i c6opa HH-
dopmanuu saBasetcsa 1970 rox). K maccoBoit BbI-
Jlaye 3JIEKTPOHHBIX JUIIJIOMOB Ka3axCTaHCKHe
YHUBEPCUTETbI NPUCTYN WU TONbKO B 2020-2021
rosax. Bce onudpoBaHHbIe JOKYMEHTHI 06 06pa-
30BaHUU 3arpyxatorcs B HanjmoHanbHy0 06paso-
BaTeJibHY10 6a3y JaHHbix MOH PK [1]. Ho npo6Jie-
MBI OCTATCS.

ABTOMaTHYeCKUH CcOOP CTAaTUCTUYECKOU HH-
dopmanuu B HallmoHabHYI0 06pa3oBaTebHYI0
6a3y panubix (HOB/I) PK BriepBbIe 6611 OCylIECT-
BieH B 2013 roay. HOB/l 6bl1a co3jaHa Ha oc-
HoBaHuU 3akoHa PK «06 o6pa3oBanuun», [Ipuka-
3a MOH PK ot 13 urosia 2009 roga Ne 338 [2] u
JIpPYTHX MOA3aKOHHBIX aKTOB. B 2012 roay 6b110
ony6JIMKOBAHO ClleliuajbHOe PYKoBOCTBO M0JIb-
30BaTeJis, ONUChIBalollee Nopsiok paboTsl HOB/]
[3], B KOTOpOM OTMeEYaeTCs, UTO MOJIb30BaTEJb,
KpOMe COOTBETCTBUS NPOQPeCcCUOHaJbHbIM Tpe-
60BaHUSAM, J0/KEH 006/1a/laTh: HAaBbIKaMU pabo-
Tbl B cpese Windows, B web-6pay3epax Google
Chrome, Mozilla Firefox, ¢ maketom Microsoft
Office. Jloctyn k cucreme HOB/l ocyuecTs-

eTcsl NOoCpeACTBOM ceTH MHTepHET ¢ NOMOILbIO
web-6pay3sepoB Google Chrome, Mozilla Firefox
no cceuike http://e.edukz/nobd/. Ognako Ha
anpesb 2021 roga caut HOB/|, nocie HeonHo-
KpaTHBIX NOMNBITOK €ro noceuieHusi, 6bl1 He J0-
CTyNeH JJs1 M0Jb30BaTeJsel.

BmecTe ¢ TeM U3BeCTHO, 4TO danbcudUKaLUs
odUIHAbHBIX JOKYMEHTOB 06 06pa3oBaHUU Ya-
CTO COBepIIAaeTCs B YCJOBUSIX HEOUEBUJHOCTH, C
ydacTHeM WHOCTPaHHBIX IpakJaH, HOCUT YMbIL-
JIEHHbIM, TPYNIOBOW M TpaHCHALMOHAJbHbBIN
XapakTep, 06HApPYKHUBAeTCs MOPOH caydyalHO, B
CUJIy Yero npoleccyajJbHbIM NyTeM CJI0XHO Bbl-
SIBUTb BCe 06CTOSATEJIbCTBA COBEpLIEHUs JaHHOU
KaTeropuu NpecTyIJIeHUH, CBUJEeTesel, CMex-
Hble 3MM30/bl NPOTUBOINPABHOU JeATeJbHOCTH
(MomeHHUYeCcTBO, B3sTKa). Hepeako aTo aena-
eTcsl IPU MOMOLIY ONepaTUBHO-PO3bICKHBIX CUJI,
CpeACTB U MeTOJ0B C yyacTHeM IpaBOOXpaHHU-
TeJIbHbIX OPraHoB JPyTUX CTPaH, 4TO JleTepMHU-
HUPYeT HeobXO0JUMOCTb MEXI0CyAapCTBEHHOTO
COTpyAHUYECTBA U B3auMogencTBus. [lpakTuka
[IOKa3bIBaeT, YTO B3aMMO/leCTBUE C 3apyOeXHbl-
MU N0 pas/ie/IeHUsIMU [IPaBOOXPAaHUTENbHbIX Op-
raHoOB fIBJISIETCS CJ1a6bIM 3BEHOM B OpraHu3allu
60pbObI C TPAaHCHAI[MOHAJBHOU MPECTYMHOCTHIO.
Ck/ajpiBaeTcsl NapaZoKcaJbHasg CHUTyalus: BO
MHOTHX CTpaHax BbISABJAITCA ThICAYU MPECTY-
IJIEHUH, CBSI3aHHble C MOJAJEJNKOU JOKYMEHTOB
006 06pa3oBaHuU, OJJHAKO JOJIXKHOTO B3auUMO/lel-
CTBUS B 3TOU chepe He HAGJIOAAETCS, OTBETHI
Ha 3allpochl 3aTATUBAIOTCA JUOO He NMPUXOAAT
BOBCE, COBMECTHbIe MeXyHapoJHble C1e/ CTBEH-
Hble I'PYIIIbI 10 paccae0BaHUIO NOALEKH LOKY-
MEHTOB HM pa3y He C03/aBa/lMCh.

HanpumMmep, npo6/ieMy fiis cjie,CTBUSL COCTAB-
JIsleT YCTaHOBJIEHHEe BJIaJlesIblieB JOKYMEHTOB
006 06pa30BaHUH, NMOJYYEHHbBIX 32 PyOEKOM, UTO
npejnoJjiaraeT HalpaB/ieHUe 3alpocoB B BY3bl
pasanyHbiX ctpad CHI wiau nanbHee 3apyb6exbe.
B cBs13U € 3TUM Heob6X0JUMO UMETb B BUAY, UYTO
KazaxcraH aBisgeTca ydacTHUKOM CorsalieHus o
B3aMMHOM INPU3HAHUU U 3KBUBAJEHTHOCTH J[0-
KYMEHTOB 06 06pa30BaHUHU, YUYEHbIX CTENEHSIX U
3BaHusx 1998 roya [4], CoryiamnieHust 0 B3BAUMHOM
NPHU3HAHUU U IKBUBAJIEHTHOCTH JOKYMEHTOB O
cpenHeM (061eM) 06pa3oBaHU U, HAYaJIbHOM MPO-
dbeccuoHaIbHOM U cpeJiHEM NMPodecCHOHATbHOM
(cnenunanbHoM) o6pasoBanuu 2004 roaa [5], Co-
rJlalleHusl 0 MeXaHU3Me B3aUMHOI'0 MPU3HAHUSA
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U YCTaHOBJIEHUs 3KBHMBAJIEHTHOCTH JIOKYMEHTOB
00 yueHbIX CTelleHsIX B rocyZapcTBax-ujeHax EB-
pasuicKoOro aKoHoMHUYeckoro coobiiectsa 2005
roza [6], loroBopa o EBpasuiickoMm skoHOMUYE-
ckoM cotoze (EAIC) 2014 roaa [7].

B 4yactHocTy, B 1. 3 cT. 97 JloroBopa o EA3C
oInpejiesieHo, YTO B LieJIsIX OCYyLeCTBJIeHUs TPYAs-
IIUMUCS TOCYapCTB-YJIEHOB TPYZ0BOH JlesiTeslb-
HOCTHU B rocyZapcTBe TPYAOyCTPONCTBA NpPU3HA-
I0TCS JJOKYMEHTbl 00 06pa30BaHHM, BblJAHHbIE
06pa3oBaTeJbHBIMU OpPraHU3alUsIMU (y4Ypex/e-
HUSIMH 00pa3oBaHUs, opraHusaunusMu B chepe
06pa3oBaHUsl) rocy/JapCTB-4JIeHOB, 6e3 MpoBe/ie-
HUSl YCTAaHOBJIEHHBIX 3aKOHOJAATEJIbCTBOM TOCY-
JlapcTBa TPYyA0yCTPONUCTBA poLesyp NPpU3HAHUSA
JIOKyMeHTOB 06 06pa30BaHUU.

Tak, 1poBepUTb POCCUKWCKUU AUILJIOM Ha MOJ-
JIMHHOCTb MOXXHO Ha caiiTe Pocob6pHanzopa [8].
C60p [aHHBIX O BbIJAHHBIX KOJJIEJKaMU U By3a-
MU JUIJIOMaX, NIPUCBOEHUU HAY4YHbIX 3BaHUH U
CTeneHel, BbIMUCKe CBUeTeabCcTB EI'D Pocobp-
Hag3op Havaa B 2012 ropy. PesyabTaTom 3Tou
paboThl cTasa uHpopMmalMoHHasa 6aza - OP/I0
(DenepanbHbIl peecTp AOKYMEHTOB 06 06pa3o-
BaHUH, KBaTUPUKaIUU U 06ydeHun). B 2013 roxgy
BCcTynuJio B cuaty [loctaHoBsieHue [IpaBuTenbcTBa
P® Ne 729 [9], koTopoe onpegenuio, uto B P[0
BKJIIOYAIOTCS JOKYMEHTbI TOCYJapCTBEHHOI0 06-
pasna o6 o6pasoBaHUM, BblJaHHble ¢ 10 urosA
1992 r. IIpu atom B ®P/IO He mo/yiexkaT BKJIOUe-
HUIO CBeJIeHUs O JIOKYMeHTax 06 06pa3oBaHUY,
Bbl/IaHHbIX OpraHU3alUsIMH, OCYILeCTBASAIOILUMHU
006pa3oBaTeIbHYIO JesTeJbHOCTb, HaX0AUMU-
ca B BesieHUH Cuyk0bl BHelllHel pa3Beiku PO,
®enepanbHOU cayx6bl 6e3omacHocTu PO, Pe-
JlepaJibHOU cay6bl oxpaHbl PO, denepanbHoOl
C/1yK0bl UCIIOJIHEHWS HaKa3aHUU U psAja JpyTrUx
BeJIoMCTB. BMecTe c TeMm, Kak cienyeT u3 [lucema
PocobpHazzopa ot 17 cenTsi6ps 2015 roga Ne 07-
2789, UMeIOT MeCTO OLINOKH, I0NyCKaeMble Opra-
HU3aLMAMH, OCYILeCTBJSIOLKMMU 06pa3oBaTeib-
HYI0 JesiTeJIbHOCTb, IPU BHECEHUHU CBeJeHHUU o
JIoKyMeHTaxX 06 o6pa3oBanuu [10].

[IpoBepUTh AOKYMeHT 06 06pa30oBaHUHU Ha
noJJIMHHOCTh B Pecny6uivke Besapych MOXHO,
0OpaTHUBIIKCh C 3ampocoM Ha calT [yaBHOTO
MHPOPMALMOHHO-aHAJIUTUYEeCKOr0 IieHTpa Mu-
HUCTepcTBa o6pasoBaHus Pb [11], B pexxuMe oH-
JIallH 0OKa OCYLeCTBUTb NIPOBEPKY JOKYyMEHTOB
HEBO3MOXxHO. B apyrux crpanax EA3C aHasornu-
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Hble b/l Takke HaxoAATCS B cTaauu GopMUpOBa-
HUs.

JlelicTBUe BCeX MeXAYHAPOJHbIX JOTOBOPOB O
B3aMMHOM INPU3HAaHUU PaCIpPOCTPAHSIETCS TOJIb-
KO Ha JOKYMEeHTbl rocyJapCTBeHHOro obpasua,
y4eHbIX CTelleHsX U yYeHbIX 3BaHUSX, BbIJaHHbBIX
Ha TeppUTOPUU CTOPOH, a TAKKe Ha JOKyMeH-
Thl TOCYJapCTBEHHOr0 06pasya, BbIJaHHBbIX Y4-
peXJeHUssMH 06pa30BaHUA KaX/0H M3 CTOPOH,
pacIo/ioKeHHbIX Ha TEPPUTOPUHM APYTHUX TOCy-
JlapcTB. MHaue roBopsi, HEBO3MOXXHO YCTaHOBUTD
MOJIINHHOCTh JOKYMeHTa 06 06pa3oBaHuU (KBa-
JAudUKaLMU), ecIu OH BbIJJAH KOMMepYeCKUM
06pa3oBaTe/IbHbIM yYpexXJeHUueM, He UMEeIIIUM
rocyapCTBEHHOM akkpejuTauuu Jubo Ipe-
KPaTUBLUMM CBOI0 JesITeJbHOCTb [0 pelLIeHUI0
YIOJTHOMOYEHHbIX OPTaHOB (3a Te UJIM UHble Ha-
pylleHus1). 3anpoc o BJajesblax JOKYMEHTOB
006 06pa3oBaHUU, OJYYEHHBIX B TAKHUX CTPaHax,
kak ['pysuss, MosagoBa, TypkMeHusi, Y36ekucraH,
cTpaHax EBpocorosa u 1esioM psijie Apyrux CTpaH
MUPa, MOXET JIM60 3aHATH MHOI'O BpeMeHH, JIN60
BOOOIlle He IPUBECTHU K pe3yJibTaTy. YacTo Takue
3anpochl OCTalTCcs 6e3 oTBeTa N0 NpUYMHE Ha-
pylleHUN npolefypbl 3alpoca UM XaJaTHOCTH
JLOJDKHOCTHBIX JIML, HAa MeCTax.

B HacTosiee Bpems B KazaxcraHe felcTByeT
[Tpuka3z MOH PK «06 ytBepxkaeHuu [IpaBun npu-
3HAHUS U HOCTPUDUKALIUU JOKYMEHTOB 06 06pa-
3oBaHum» oT 10 suBapsa 2008 roga Ne 8. [lox «Ho-
cTpuduKanuel JOKyMeHTOB 06 06pa30BaHUU»
B M. 2 JaHHbIX [IpaBus o603Ha4YeHa MpPoIEAypa,
NpoBOJMMasi C LieJbl0 OMNpejesieHUuss 3KBUBa-
JIEHTHOCTH JIOKYMEHTOB, BblJaHHBIX JMLaM, I0-
JIyYUBIIHUX 06pa3oBaHUE B IPyTrUX rocyZapCTBax,
MEeX/JYHAapOJHbIX HWJM HHOCTPAHHBIX y4eOHBIX
3aBe/ieHUsX (Mx duranax), a Npu3HaHUEM JOKY-
MeHTOB 006 00pa30BaHUU CUUTAETCS OdUIHAJb-
Hoe N0/ TBepP>K/JeHre YII0OJTHOMOYEHHbIM OPTaHOM
3HAYMMOCTA WHOCTPAaHHOW 006pa3oBaTeJbHOU
kBasnbukanuu. Ita chepa peryaupyercs Tak-
»Ke MeXAYHapoJAHBbIMHU AoroBopaMu. Kak ruacar
[IpaBusa ([laparpad 1. [lopsgok npusHaHUsA J0-
KyYMEHTOB 006 o6pa3oBaHuu [1aBbl 2), Ipu npej-
CTaBJIEHUHU YCJIYTd NoJjydyaTeseM JOKyMeHTa 06
00pa3oBaHuM, NOANAJAOLEr0 N0k JelCcTBUE
MEeX/IYHApPOJHbIX JIOTOBOPOB (corJialieHui) o
B3aMMHOM INPU3HAaHUHU U 3KBUBaJeHTHOCTH PK,
ycayrojaTesb B TedeHHe NATH paboyux AHel
HanpasJsieT B ['ocyZapCTBEHHYIO KOpIIOpaLUIo
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(Pecny6inkaHCKOe TOCyZlapCTBEHHOE MpPe/NpUsi-
THe Ha IpaBe X035MCTBEHHOTO BejeHUs «LleHTp
BosioHCKOrO mnpouecca M akaJeMUYeCcKOUW MoO-
6usbHocTU» MOH PK) wnu depes mopran yBe-
JloMJIeHHe B IPOU3BOJIbHON dpopMe C yKazaHUeM
IpUYMH BO3BpaTa JOKYMEHTOB U BO3BpallaeT
npeJcTaB/JeHHble JOKYMeHThbl. JKCIIepTH3a JOKY-
MeHTa IPOBOJUTCS B COOTBETCTBUHM C [Ipukasom
MOH PK ot 31 oxTts6ps 2018 roma N2 604.

[Iponesypa HocTpUupUKaLUK NpesycCMOTpPeHa
cero/iHs B 60JIbLIMHCTBE CTpaH Mupa. [IpusHaHue
MHOCTPAHHbIX JJOKYMEHTOB 06 06pa30oBaHUU UJIU
npodeccuoHaIbHONW KBa/lUPUKAIMM B CTpaHax
EC, HanpuMep, paccMaTpUBAeTCs KaK MpPOLecC
NOATBEPXK/EHUs JJOKYMEHTOB JUIJIoMa 06 ob6pa-
30BaHUM WJM TNpodeccCHoHaJbHOU KBaaudUKa-
LIMHY, NOJIyYeHHbIX 3a FpaHULEel, /s NPU3HAHUSA
VX IeUCTBUTEJNbHBIMU. [I[poneypa 3aBUCUT OT ee
nesu (y4eba, paboTa, mpeANpPUHUMATEJNBLCTBO).
OHa TakKe pa3/iMyaeTcsl B 3aBUCMMOCTH OT YPOB-
HS 3aKOHYEHHOro o06pa3oBaHUs (HadasbHas,
CpeJHsisl LIKO0JIa, YHUBEPCUTET).

CyuiecTByeT pasHULA Mex[Jy I[pU3HAHUEM
JIOKyMeHTOB 006 06pa30BaHUU U MPU3HAHUEM [I0-
KYMEHTOB 0 NpodeccuoHaTbHON KBaJTUPUKALUH.
[IlpysHaHue JAuNJIOMa Ha3blBAeTCsl «aKaJeMU-
YeCKUM MpU3HAHUEM», MPU3HAHWE Npodeccuo-
HaJIbHOM KBaTMPHUKAIUU — «ITPOdECCUOHATBHBIM
npu3HaHueM». [Ipu3HaHue [ aKaZeMUYeCKUX
LeJiell 3aTeM JIeJIMTCS B COOTBETCTBUM C YPOBHEM
npU3HaHHOTO o6pas3oBaHus. Tak, B Yexuu s
HoCTpudUKAIlMK aTTecTaTa O CpPeJHEM OOIEM
obpasoBaHuM rpaxgaHaM Poccuu, Ykpaussl,
Benapycu, MosiioBbl U Y36ekncTaHa Heob6X0/1U-
MO cJieJlaTb HOTapHUa/ibHO 3aBepeHHble KOMNHUH,
anocTuib He TpebyeTtcs. ['paxgaHe KazaxcraHa,
Azepb6aiimkaHa, ['pysun U KeipreiactaHa mepef
HOTapHaJbHbIM 3aBEPEHUEM CBOWX KONMUH JOKY-
MEHTOB JO0JDKHbI NIOCTaBUTb allOCTUJ/Ib Ha OpHU-
TMHaJl CBUZIETEJbCTBA (AaOCTUIb JOJIKEH ObITh
npocTtasyieH B MuHo6pasoBanus uau MU/I). Ano-
CTWJIb JOJIKEH ObITh NPOCTaBJIEH HAa OpPUTHMHAJe
CBUJIETENIbCTBA (HOTApUaJbHO 3aBepeHHble KO-
IIMU C allOCTHJIEM He IpUHUMaroTcs). [pakjaHam
TypkMeHuctana u TaxkuKuUcTaHa Heob6xoAMMa
KOHCYJ/IbCKasl Jlerajv3anusi JJOKYMeHTOB: CHaya-
Jla He06X0JMMO 3aBepUTh KOIIUU CBUJETEIbCTBA
Y IPUJIO’KEHUS] Y HOTapUyca, 3aTeM HOTap1albHO
3aBepeHHble KOIUMU JJOKYMEHTOB JO/DKHBI ObITH
3aBepeHbl MHHO6Opa3oBaHUs, U, HAKOHeEL, HOTa-

pUaIbHO 3aBepeHHble KOIIUU JOKYMEHTOB, 3aBe-
peHHbIX MUHOGpPA30BaHUS, AOKHBI ObITH 3aBe-
peHbl mocosibcTBOM Yenickoit Pecny6inku.

BbIBOAbI

TakuM o06pa3oM, BOINpPOC MOJYYEeHHUsI CBOEB-
peMeHHbIX OTBETOB Ha 3alpoChl OPraHOB Mpo-
KypaTyphl, CJIeCTBUS WU [O3HAaHUs Ha IpeJMeT
YCTAHOBJIEHUS] NOAJMHHOCTH O0QULUAIbHBIX J10-
KYMEHTOB 06 06pa30BaHUU OCTAETCS HA CErOIHS
OTKPBITBIM, IOCKOJIbKY JaJ/leKO He BCe BJafesib-
I[bl TOKYMEHTOB 006 06pa30BaHUH, MOJTYYEHHbIX
3a py6exoM, NPOoXOoAAT Mpoleaypy HoCTpuduKa-
nuu B KaszaxcraHe.

B HacTosiliee BpeMsi MHOTO€ B cyZile6HOM 3KC-
nepTU3e JOKYMEHTOB 006 0Opa30BaHUU 3aBUCUT
OoT cieayouux GaKTOpOB: COBPeMEHHOW MpH-
60pHOM 6asbl AJS1 UCCIEJOBAHUS MAaTepPUAJIOB U
00'bEKTOB B 3KCIIEPTHBIX yUPEXKAEHUAX, HATUYUS
anpo6HUpOBaHHBIX METOAUK IKCIIEPTHOrO UCCIle-
JlOBaHMUs, ONbITA U NpodeccuoHaIu3Ma IKCIepPTa,
KayecTBa NpeJoCTaBJIEHHbIX Ha MHCCJeJOBaHUE
MaTepuaJoB U UX AOCTATOYHOCTU JJs omlpeje-
JIEHHOTO THUNA BbIBOJA (NGO KAaTErOpUYECKOTO,
JIN60 BEPOSITHOIO).

CucTeMaTH3aLUI0 CPE/CTB 3alUThl JOKYMEH-
TOB OT NOJJeJIKW aBTOp NpejJiaraeT JeJUThb Ha
yeThipe BuJa: 1) TexHosoTHMYecKas 3aliuTa, 2)
nosiurpadpudeckasi 3amuTa, 3) GU3UKo-XxUMUYe-
cKas 3auuTa, 4) nyudpoBas 3alUTA.

JKCIepTHBIW ONMPOC, NPOBeJeHHbIA aBTOPOM
cpefy COTPYAHUKOB IPaBOOXPaHUTENbHbIX Opra-
HoB KaszaxcTaHa, BbISIBUJ psiJ BXKHbIX aClIEKTOB
NpPaKTUKHU pacc/eZloBaHUsl NMPeCcTyNJeHu B 1O-
ClefyOILUM 3Talle pacc/efjoBaHUs, CBA3aHHBIX
C IOA/IEJIKOW JJIOKYMEHTOB B cdhepe 06pa3oBaHUs:
NOAJeJKY JOKYMEHTOB COBEpPLIAIOT B OCHOBHOM
y3KONpOoOUJIbHbIE CIEIHUATNUCThI, Haubosee 3¢-
beKTUBHBIM CJIe[[CTBEHHbIM JlelicTBUEM B pac-
ClefJOBaHUU JieJ, CBSI3aHHBIX C MOJJENKON J0-
KYMEHTOB, sIBJIsIeTCSl Ha3HaueHHe IKCIEePTU3BI,
IpY NPOU3BOJCTBE HEOTJIONKHBIX CJ1e[CTBEHHBIX
JeWCTBUN NMPUMEHsIeTCS BU/le03anuch, danabCcu-
dukanuy 06pa3oBaTebHbIX JOKYMEHTOB HaubO-
Jiee 3G PEeKTUBHO NPENSITCTBYIOT BO/ISIHbIE 3HAKH,
NOBbILIEHHbIA UHTEpeC NMpPU NPOBeJEeHUU IOUC-
KOBBIX CJIE[ICTBEHHbIX JEeNCTBUU NpenCTaBJSIOT
co60M cyiebl-0TOOpaXKEHUS], TPU paccye/ioBa-
HUM JAHHOU KaTeropuu Jes NPUMeHSIETCS KOM-
IJIeKCHas KpPUMMHaJIMCTHYecKasi 3JKCIepTH3a,
danbcudukanuy 06pa3oBaTebHBIX JOKYMEHTOB
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IJIaBHbIM 06pa30M CHOCO6CTBYeT OTCYTCTBUE Ha
3aKOHO/,ATe/IbHOM YPOBHE OTHOCUTEJIbHO KeCT-
KUX CaHKIMU 3a ocyliecTBieHue danbcudprka-
LMY, KauecTBO NOJJeJIbHbIX JOKYMEHTOB SBJISI-
eTcsl CpelHUM, CObIT MOAJeNbHbIX JOKYMEHTOB
OCYILeCTBJIsIETCSI B OCHOBHOM C IOMOLIbIO CETH
WHTepHeT, 06bIYHO NMOAAE/bIBAOTCS OTAe/bHbIE
3JIeMeHThl JOKyMeHTa.

Pe3loMupyss ckKasaHHOe, cjefyeT MoA4ep-
KHYTb, YTO IIpU paccief0BaHUU INOJJIOra JOKY-
MeHTOB 06 06pa30BaHUH Ha OC/EYIOLEM 3Tale
0co60e BHUMaHUe JI0/DKHO YA easaThCsl aHalIU3y U
OLleHKe /JI0Ka3aTe/bCTB 110 YroJI0BHOMY Aeny. Ha-
psAZy ¢ 3TUM, JaHHBIN 3Tan 06J1aZilaeT 0CO6GEeHHO-
CTSIMH, OIpejesisieMbIMU:

- CKJIaJbIBAKOLUMUCS CJIeICTBEHHbIMU CUTY-
auusMy;

- He06XO0JMMOCTbIO NMPEO/0JeBaTb NPOTUBO-
JleWCTBUE pacc/ieJ0BaHUIO;

- He06X0JMMOCTbIO OIlEPaTHBHOI'O COMNPOBO-
YK EeHUsl [0 3aBeplIeHUs] pacc/e/j0BaHuUs;

- HeoOXOJMMOCTbIO BbISIBJIEHUS BCeX JIML,
IPUYACTHBIX K MPECTYIJEHUIO;

- I0Ka3bIBaHUS BUHBI 110/103peBaeMbIX (00BU-
HSIEMBbIX);

- 1e/1ec006Pa3HOCThIO UCTI0/1b30BaHUS C1e/0-
BaTeJleM HayYHO-TeXHUYECKUX CPeJiCTB;

- HeoOXOJAMMOCTbIO IpPHUBJEYEHUS 3KC-
NepTOB-KPUMUHAJUCTOB U UHBIX ClleLHaJTU-
CTOB;

- Heo6XO0JUMOCTbI0 0O0MeHa HWHpoOpMalUen
MeX/Jy pasJIMYHbIMU NOJpa3fie/leHUsIMU NPaBo-
OXpaHUTEJbHbIX OpPraHOB, BKJOYas 3apybex-
HblE€;

- IpOBeJileHUeM Pas3/JIMYHbIX JJONOJHUTENbHbIX
CJIe/ICTBEHHBIX AeMCTBUH, B TOM YHMCJe Ha3Haye-
HUEM [ONOJHUTEJbHbIX 3KCIIEPTHU3, [ONPOCOB,
3aMpoCoOB, OYHBIX CTABOK.
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BbYJIJIUHT CPEAN HECOBEPHIEHHOJIETHHUX KAK
OAUH U3 PAKTOPOB ®OPMHUPOBAHUA
JIMYHOCTHU INPECTYITHUKA

CaxaToBa CamaJu Ep6osiaTOBHa,

1opucT 1 Kslacca, JOKTOPAHT

AkaJleMuY NpaBOOXPaHUTE/bHbIX OPTaHOB pHU
l'eHepasnbHOU npokypaType Pecny6avku Kazaxcras,
e-mail: urkaz21@mail.ru

AHHomayus. Ce200HA 6ya1uHe — 00HO U3 CaMblX pACNPOCMPAHEHHbIX S8/1eHUll 8 WKo/AaX 8ce2o mupa. Ha
ce200HsAAWHULl DeHb 8 HAYKe He UMeemcsl eJUHO20 onpedeseHUs1 WKOAbHOU mpasau. Bcmambe asmop paccmampusaem
HECKO/IbKO pacnpoCMpaHeHHbIX HAY4YHbIX MHEHUU, 8bl800s1 XapakmepHble obujue MOYKU CONPUKOCHOBEHUS.
AxkyeHmupyem sHUMaHUe HA PA3HOBUOHOCMSAX MPABAU, A makxce daem Kaaccugukayuro y4acmHukam 6ya1uHaa.
Kpome mozo, asmop npedcmasisiem 8HUMAHUIO C80K UHMepnpemayuro onpedeaeHus «OyAauHz». Pasmviuisas
Ha memy nocaedcmeuti mpasau, npuxodum K MHEHU, Ymo mpas/isi HaHOCUM KO0/10CCA/AbHbIll YPOH N060MY U3 ee
yuacmHukos. K HeeamugHbiM nocsedcmeusiMm 0mHoOCUmM HapyuleHue coyuaabHol adanmayuu, 8bICOKUU yposeHb
mpesozu, komopas e/e4em 3a cob6oll denpeccuro y xcepme, a makyice yyecmea 6esHakazaHHocmu y azpeccopa. B
amoti c8s3U 8 CO8PeMEeHHOU KPUMUHOA02UU 6YANUH2 AKMUBHO U3y1aemcsl KaK (peHoMeH npednocuLiok U pakmopa
cnocobcmaeyiouje2o cogepuieHUs npecmynHocmu cpedu HecosepuleHHoJemHux. B cmamobe makace akyeHmupyemcs
B8HUMaHUe Ha d8yXx hakmax 00120CPOUYHBIX ONACHBIX NOCAEdCMaBUll mpasau: MAaccogblx youlicmeax demetl 8 WKoJe,
cosepuiaeMblx xepmeamu 6yA1uUH2a, U cyuyuoax cpedu HecosepuleHHoAemHux. Tem cambvim asmop noduepkusaem
B03HUKAWOWYI0 HE06X00UMOCMb NPUHAMUS 20Cy0apCcmeom Mep, Hanpas/aeHHbIX Ha NPOPUAAKMUKY U KOHMPOIb
nposig/seHUs1 Makux coyua/bHo He2amuBHbIX ACNeKmos, Kak 6yAauHz, mpaeas cpedu demell. Takxice HEO6X00UMO
npuHsimue coomeemcmayuux UsMeHeHUull 8 adMUHUCMPAMUBHOE U Y20.108H0E 3aKkoHodameabcmeao Pecnybauku
Kaszaxcmam.

Kamwuesvle cao08a: HecogepuwieHHO 1emHue, OYAAUHS, WKO/AbHbII OYA1UHe, mpas/s, KubepbyaauHe, yxepmad,
HezamueHble nocsaedcmeusi, cyuyud, CKya-WymuHe.

BULLING - VOYAGA YETMAGANLAR ORASIDA JINOYATCHI SHAXSINI SHAKLLANTIRISH
OMILLARIDAN BIRI SIFATIDA

Saxatova Samal Erbolatovna,

Qozog'iston Respublikasi Bosh prokuraturasi huzuridagi
Huquqni muhofaza qilish organlari akademiyasi doktoranti,
1-darajali yurist

Annotatsiya. Hozirda bulling butun dunyodagi maktablarda eng keng tarqalgan hodisalardan biridir. Bugungi
kunga kelib, ilm-fan sohasida maktabni ta’qib qilishning yagona ta’rifi yo'q. Maqolada muallif bir nechta umumiy
ilmiy fikrlarni korib chiqadi. Bu esa umumiy aloqa nugqtalarini aniqlaydi. Bu ta’qiblarning turlariga e’tibor
qaratadi, shuningdek, bulling ishtirokchilariga tasnif beradi. Bundan tashqari, muallif “bulling” ta’rifini sharhlaydi,
ta’qibning oqibatlari haqida fikr yuritadi. Salbiy oqibatlarga ijtimoiy moslashuvning buzilishi, jabrlanganlarda
depressiyani keltirib chiqaradigan yuqori darajadagi tashvish, shuningdek, tajovuzkorda jazosiz qolish hissi kiradi.
Shu munosabat bilan zamonaviy kriminologiyada bulling balog‘atga yetmagan bolalar orasida jinoyat sodir etishga
yordam beradigan shart-sharoitlar va omillarning fenomeni sifatida faol o‘’rganilmoqda. Maqolada, shuningdek,
zo‘ravonlikning uzoq muddatli xavfli oqibatlari, masalan, bulling qurbonlari tomonidan sodir etilgan maktabda
bolalarni ommaviy o'ldirish, shuningdek, balog‘atga yetmagan bolalar oz joniga qasd qilish kabi ikki faktga alohida
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e’tibor qaratilgan. Shunday qilib, muallif davlat tomonidan bulling, bolalar orasida zo‘ravonlik kabi ijtimoiy salbiy
jihatlarning namoyon bo‘lishining oldini olish va nazorat qilishga qaratilgan chora-tadbirlarni amalga oshirish

zarurligini ta’kidlaydi.

Kalit so‘zlar: balog‘atga yetmagan bolalar, bulling, maktab bulling, travly, kiberbulling, jabrlanuvchi, salbiy

oqibatlar, 0’z joniga qasd qilish, maktab-shuting.

BULLYING AMONG MINORS AS ONE OF THE FACTORS OF THE FORMATION OF THE CRIMINAL'S
PERSONALITY

Sakhatova Samal Yerbolatovna,
doctoral student of the Law enforcement academy

under the Prosecutor general’s office of the Republic of Kazakhstan

1st class lawyer, master of Law

Abstract. Today bullying is one of the most common phenomena in schools around the world. To date, there is no
single definition of school bullying in science. In the article, the author examines several common scientific opinions,
deducing characteristic common points of contact. Focuses on the types of bullying, and also gives a classification
to bullying participants. In addition, the author presents his interpretation of the definition of “bullying”. Reflecting
on the consequences of bullying, he comes to the conclusion that bullying causes enormous damage to any of its
participants. The negative consequences include a violation of social adaptation, a high level of anxiety, which entails
depression in the victims, as well as feelings of impunity in the aggressor. In this regard, in modern criminology,
bullying is actively studied as a phenomenon of prerequisites and a factor contributing to the commission of juvenile
delinquency. The article also focuses on two facts of long-term dangerous consequences of bullying, such as the mass
murder of children at school committed by victims of bullying, as well as suicides among minors. Thus, the author
emphasizes the emerging need for the state to take measures aimed at preventing and controlling the manifestation
of such socially negative aspects as bullying, bullying among children. Also by adopting appropriate amendments to
the administrative and criminal legislation of the Republic of Kazakhstan.

Keywords: minors, bullying, school bullying, bullying, cyberbullying, victim, negative consequences, suicide,

school-shooting.

BBeaenue

[Ipo6sieMa MIKOJBHOTO OYJIJIMHTA HA CETOJ-
HAIIHUN JleHb aKTyaJibHa BO BceM Mupe. B no-
BCe/JHEBHON >KM3HU HeCOBeplIeHHOJeTHUEe B
obpa3oBaTeJIbHbIX yupex/JeHusax Kak Kasaxcra-
Ha, TaK U JPYyrUX rocyapcTB, 4acToO BCTPeYaroT-
cs ¢ ero nposiBjeHreM. CorsacHo pesyJibTaTaM
ompoca jaetel, npuMepHo 16 % jeBouek u 17,5
% MaJIbYUKOB BO BCEX Pa3BUThIX CTpaHaxX MUpa
JlBa-TpY pasa B Mecsl, CTAHOBSTCS XepTBaMHU
OyJ/IMHTa, B TO BpeMs Kak 7 % geBoyek u 12
% MaJIbUMKOB CaMH SIBJISIIOTCS WHULMATOpPaMH
TpaBsu - 6yysnepamu. Torga Kak He 6osiee 5 %
poauTesied ocBeJloMJeHbl 0 dakTax OyJIMHTA
10 OTHOLUEHHUIO K UX pebeHKY UJIM C ero y4yacTHu-
€M, 4YTO CBUJETeJbCTBYET O CYLleCTBEHHOM 3a-
HUKeHUU peasibHbIX 1Udp [1]. TeM BpeMeHeM
C KaXK/J|bIM '0/JIOM B ILIKOJIaX pacTeT KOJIU4eCTBO
JleTel, Mo/iBepralLUXcsl HACUINIO CO CTOPOHBI
cBepcTHUKOB. CiielyeT OTMETHUTh, UYTO U CHOCO-
6Bl TpPaBJIM KEPTBbl CTAHOBATCS arpecCUBHbIMU
U J)KeCTOKHMH, a CaMHU I0CJIeICTBUS CUCTEMATHU-

YeCcKOro HacuJusl Bce 6oJiee He NpeJCKa3yeMbl-
MU.

Ha cerogHsAlIHUY [leHb B HayKe He UMeeTCs
€IMHOT0 ompe/iesieHUs] LIKOJIbHOU TpaBJu. Tak,
HEKOTOpble CYUTAIOT, YTO OYJIJIMHT — 3TO HaMe-
peHHoe NpUYMHEeHKe BpeJia OKpyawliuM. Bpen
MOXKeT MPOsIBJAAThLCA B popMe PpU3UIeCKoro Bo3-
JleHiCTBUs, HapuMep NpUYMHeHUs GU3UYECKO-
ro ymep6a 3/[0poBbl0 JIM60 HACUJIbCTBEHHOIO
BOBJIeYeHUS] B MOTpebJ/ieHHue ICUXO0AKTUBHBIX
BellecTB, U600 B ¢$oOpMe ICUXOJOTHYECKOTO/
IICUXUYECKOr0 BO3JEWCTBUS, HANpUMeEp Yrpos,
ockop6sieHUH. CTOPOHHUKAMU JAHHOTO MO/X0/1a
apastoTcs T.P. Pang u Jl. JIaiiu [2].

B.P. Iletpocann u /I.H. CosoBbeBa cuMTAalOT,
YTO OYJIJIMHT — 3TO OCOOBIN THUI AECTPYKTUBHOTO
B3aUMO/IeCTBUS, KOTOPBIN MposBseTcsa B dop-
Me GU3UYECKOr0 WJIM ICUXOJOTHMYEeCKOro Bpeja
Apyromy 4yesioBeky [3].

Ho MHOrMX aBTOPOB B 11€J10M, [10 HallleMy MHe-
HUIO, 0O0beJUHSET CIeyI0lNe KIUeBble aclek-
Thbl, XapaKTepU3YIOLIe 3TO siBJIEHHE B 001 eCTBe:
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- TpaBJisl — arpecCHBHOE N0BeJleH1e, COBeplIa-
eMoe yMBbILIJIEHHO, IpeJHaMepeHHO U CUCTEMHO;

- OYJUIMHT HMeeT HeraTHBHble (GU3UYECKH,
IICUXO0JIOTUYECKUE UJIM 3MOLMOHAJIbHbIE TIOCIe]-
CTBUS [/l )KEPTBbI, KOTOpPble MOT'YT KPaTKOCPOU-
Hbl UJIU JOJITOCPOYHBI;

- ycMaTpHUBaeTCsl peajibHbIA WK BoOOpakae-
MbIH Auc6asaHC BJIACTH MeEXAY OyJIJIepOM U ero
YKEPTBOM.

HMcxoas U3 BhlllenepeyrcieHHOro, IPUXo4uM
K C/lejy1olleMy IOHMMaHHUIO IKOJIbHOTO OyJIJIMH-
ra - 3To peJiHaMepeHHble e CTBUS], CBSI3aHHbIE
C aKTOM arpeccu, HalpaBJ/ieHHble Ha NpPUYHHe-
HUe BpeJa 3/0pOBbI0 HeCOBEpILIEHHOJIETHETO
NyTeM MpUMeHeHUS PU3UYECKON CUJBI WU 6Ge3
TAaKOBOM, pa3/InyHble BUJbl TPABJIU U YHUKEHUS
CO CTOPOHbI CBEPCTHUKOB B Y4eGHOM 3aBeJleHUHU
160 3a ee npeziesiaMy, Kak PsIMO, TaK U KOCBEH-
HO.

[lIkosibHas TpaBJisi MOXKET IPOUCXOAUTD B pas-
HbIX GopMax. BoJNbIINHCTBO YYeHbIX IpeJJaraoT
caenyolyo kinaccupukanuw: pusndeckui, Bep-
6aJIbHbIH, COLIMA/IbHBIN U KHO6epOYJIIUHT [4].

MaTepuaJjibl 1 METObI

B paMkax wucciiejoBaHUsI NPUMEHSJINUChH 06-
lleHay4yHble U KOHKPEeTHO-Hay4yHble MeToAbl. K
o0LeHayYHbIM METOJaM OTHOCSTCS CpaBHEHUE,
aHa/u3 U cuHTe3. K KOHKpeTHO-HayYHOMY MEeTO-
Jly MO>KHO OTHECTH MeTOJ, CTATUCTUY€eCKOI0 aHa-
Jqn3a. BpuiM MCno/sb30BaHbl Takhe MeTO/bl, KaK
VCTOPUYECKUN, CPABHUTEJBbHO-NIPABOBOM, JIOTHU-
YyeCKUN (aHa/IM3 U CHUHTE3), COLUOJIOTUYECKHH,
KOMIIJIEKCHOE UCCJleJOBAaHUE HAayYHbIX UCTOYHU-
KOB, COLIM0JIOTUYECKUH ONPOC, aHAJU3 CTATUCTHU-
YeCKHUX JaHHbIX, U3yYeHHe [paBONpPHUMEHUTEb-
HOU NpPaKTHUKU.

Pe3yabTaThl HCC/IeJ0BaHUSA

dusnyeckuil 6YJIJIMHT — 3TO UCIO0JIb30BaHUE
bu3nvecKux JeiCTBUY, IPUYUHSIOIUX GU3HYe-
CKYI0 60JIb KepTBe UJIU yIiep6b ero UMyIIeCTBY,
B TOM YMCJe NyTeM 3alyruBaHusl. Takoe MoBe-
JleHde CJMIIKOM pacHpoCTpaHeHO B IIKOJIaX.
K aToii dopme TpaB/U MOXKHO OTHECTHU NMUHKH,
TOJIYKH, NOJHOXKH, yAapbl, OT'beM NpHHAJJIe-
»KallMX KepTBe Bellleld, nopya WX, JepraHue 3a
BOJIOCHI U T. . UccnejoBaHUs NOKA3bIBAIOT, YTO
MaJIbYMKH 0OBIYHO Yallle UCIOJb3YIOT 3Ty Gop-
My HW3/eBaTeJbCTB, YeM /[eBOYKU. MaJbuuKu
TaKXe yallle CTAaHOBATCS )KepTBaMHU 3To! GpOpMbl
Tpasau [5].
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Bep6asibHas TpaBJs — 3TO NpeJHaMepeHHble
arpeccrMBHble JeHCTBUS, CBsI3aHHble C HCIOJIb-
30BaHHeM OyJijlepa CJIOBECHOIO HamnaJleHus Ha
*kepTBY. K Bep6asibHOMY OYJIJIMHTY MOXKHO OTHe-
CTU yT'PO3bI, U3/I€BKU, 0CKOPOJIeHHs], 063bIBAaHUS
U T. A. [6]. Mbl cuuTaeM, 4TO MPOSIBJIEHUE BeEP-
6aJIbHOTO OYJIIMHTA OTJIMYAeTCs GbICTPOTEYHO-
CTbIO, UTO 3aTPyJHseT ee PUKcALHIO 10 CpaBHe-
HUIO ¢ du3ndeckol TpasJsieil. Kpome Toro, Bius-
HUe CJIOBECHOT'0 HalaJleHUsl HeBUJAUMO, TaK Kak
3a4yacTylo CTpaJlaeT MCUX0JIOTMYECKOe 3/10pOBbe
»KepTBbl, KOTOPasi B CBSI3W C HEraTUBHbIM GaKTOM
arpeccuMy, HamnajKaM 3MOLIMOHAJIbHO IepexHu-
BaeT, Y HUX HeT KaKUX-JMO60 BHELIHUX MOBPEX-
JleHWH. YKasaHHble 0COGEHHOCTH Bep6asbHOIO
OyJIIMHTA TPEOYIOT MPOSIBJIEHUS CO CTOPOHBI Ie-
JlaroruyecKoro cocTaBa 0CO6eHHOT0 BHUMaHUs U
NPUHATHUS COOTBETCTBYIOLIMX Mep, HalpaBJ/eH-
HbIX Ha yCTpaHeHHe ero NnocjaefCTBUM.

ConuasbHbIM  OYJIIMHT  XapaKTepHU3yeTcs
npeJHaMepeHHbIMU arpeccMBHble JeHCTBUS-
MU, CBSI3aHHBIMH C pPaclpoOCTPaHEHUEM CJIYXOB
U CIJIETEH, MaHUNYJALMEN JpyKO0H, colraib-
HOU u30JAUeNd U OCTPAaKU3MOM [7]. ITa KOCBEH-
Has ¢popMa TpaBJM paccMaTpUBaeTCs Kak O6oJjiee
C/I0’KHasl, TaK KakK arpeccopy TpebyeTcsi NOHHU-
MaHue 4esJI0OBeYeCKHX OTHOLUEHUW AJs [OCTHU-
»KeHUsl ycrexa B JJaHHOM TpeTUPOBaHUU. TakuM
06pa3oM, Mcc/e,0BaHUs OKa3asly, YTO Ma e
JeTU coobuarT o ¢usndeckux Gpopmax TpaBJIH,
M TOJIBKO JleTH CTaplLIero LIKOJbHOI'O BO3pacTa
HCIOJIb3YIOT peisifUOHHYI0 GOpMy TPaBJH, YTO-
6b1 HamaZaTb Ha CBOMX »XepTB. [leBouKaM yalle
HCIOJIb3YIOT 3Ty pOpMYy TpaBJIU 10 CPAaBHEHUIO C
MasiburkamMu [8].

KubepOy/sIUHT - 3TO OT/AeJbHOe HalpaBJie-
HUe TpaBJ/id, OllpejesisieMOe KakK NpeJHaMepeH-
Hble arpeccUuBHble 1eHCTBUS, CHCTEMaTUYeCKH Ha
NPOTS>KEHUU OIpesie/IeHHOTO BpeMeHU 0CyLecT-
BJIsieMble TPyNNON WM UHAUBUZOM C UCIOJb30-
BaHHEM 3JIEKTPOHHBIX GOPM B3aUMOJAENHCTBUSA U
HalpaBJ/leHHble IPOTHUB KePTBbl, KOTOpPas He MO-
KeT cebs Jierko 3aUTUTH [9]. U3aeBaTenbCcTBO
Ha/l CBOMMU CBEPCTHHUKAMHU [1OCPeACTBOM LUdpo-
BbIX YCTPOMCTB, TaKUX KaK COTOBbIe TesieOHBI,
KOMIIbIOTEpHI U IJIaHI1eThl, UHTEpHET, locTaTou-
HO pacnpocTpaHeHHOe siBJIeHUe CpeJud ILKOJIb-
HUKOB. [lnomazkoit a1 Kubep3anyruBaHUsl Bbl-
CTYNAT pa3J/IMyHble YaThl B COLMAJIBHBIX CETSX,
rpyinsl, GOpyMbl, IPUJI0KEHHUS, UTPBI U Jp., TAe
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Jlpyrue LKOJbHUKU MOTYT IIPOCMATpPUBaTh, y4a-
CTBOBATb WJIU J1eJIUThCS KOHTEHTOM.

TakuM 06pas3oM, HeEOTbEMJIEMOUW YaCThIO
KUOepTpaB/JU paccMaTpUBaeTCs OTIpaBKa, My-
6/IMKaLMs WM paclpoCTpaHeHUue HeraTUBHOM,
Bpe/IHOMU, JIOXKHOH, YHMKawIel WHGOpMaALUHU O
kepTBe. [losaraeM, 4To Kakyr-11M60 rpajanuio
B YaCTH OLleHMBaHUsl MUHPOpMALUU 10 ee YPOB-
HIO HaHeCeHUsl BpeJia XepTBe KubGepOyJIJIMHTA
HEBO3MOXHO, TaK KaK 3MOILMOHa/IbHOe BOCIIpHU-
sITUe, YpOBEHb BOCHUTAaHUs, pU3UUeCcKOoe pPa3BU-
THe, IICUX0JIOTUYeCcKasl YCTOWYHUBOCTDb Y KaXKJ 00
pebeHKa CylleCTBEHHO MOXET OTJIMYaThCH.

[To mHenuro O.JI. '1azmaHa, AJi1 TOTO, YTOOBI
Jlydllle TOHSAITb HWHJAUBUAYaJIbHO-ICUXOJIOTUYE-
CKHe 0COOGEHHOCTH YYAaCTHUKOB OYJIJIMHTA, HEOO-
XOJJUMO OIlpe/ie/IUTh OYJIMHI-CTPYKTYpY, T. €.
IOHATHb, KaKUe NMO3ULMHU 3aHUMal0T, KaKrue poJiu
UTPaKT YYacTHUKU OyJuiMHra. CTpyKTypa coCTo-
ut u3 [10]:

- UHULMATOPOB, 06/1aZjal0lUX BBICOKUM IIO-
TEHLIUAJIOM 06llel arpecCUBHOCTH U CKJIOHHO-
CTU K Hacuiuto. HamazaloT He TOJIBKO Ha CBOUX
>KepTB, HO U Ha eJlaroros, POJHbIX;

- NOMOIIHMKOB HHULMATOPa, XapaKTepusy-
IOLIMXCS CTpeMJIeHHeM NoJpaxkaTb M MOMOraThb
eMmy. OHU NOJIb3YIOTCSA NPSAMBbIM 6yJIMHTOM (06-
3bIBAIOT, ObIOT, IPOSIBJSIOT pa3MuHbIe BU/bI Ha-
CUIUA);

- 3aLIMTHUKOB «KepPTBbI», 006/1aJjAl0LHUX HaU-
60JIbIIMM aBTOPUTETOM CpeJy CBEPCTHUKOB. OHU
pexxe 1oJiBeprarwTcs O6yJIJIMHTY U POSIBJSIOT ero;

- JKepTB, UCHBITbIBAIOIIUX MCHUX0JOIMYECKOe
HacuJue, U30JIMPOBAaHHOCTb U OJUHOYECTBO, UC-
IbIThIBAIOIIUX OILyllleHHe ONaCHOCTH U TPEBOTHU.
WM cBOUCTBEHHBI OTpULATE/IbHbIE 3MOLUOHA/b-
Hble NPOSIBJEHUE, HAJIMUKMe CUMIITOMOB Jielpec-
CUH, BBICOKUH YPOBEHb TPEBOXKHOCTH;

- HabJoJaTesieN-CBU/JIeTENIEN, B POJIM KOTO-
pbIX HaxXxoAuTcs GOJIBLUIMHCTBO JeTell BO BCeM
CBOEM MHOroo6pasuyd M pasHOPOJHOCTH.

CyiecTByeT 60Jiee HIMpPOKas Kjaaccudukaius
YYaCTHUKOB OyJIJIMHIAa U pas/UdyHble MHEHHUS B
3TOM CBSI3U (BBIJEJAIOT €ellle CTOPOHHEro HabJIIo-
JlaTeJsisl, He NPOSIBJISAIOLLETO arpecculo, NposiBJIs-
IOLLEro arpecculo, acCUBHbBIN 3aLIMTHUK, CBU/le-
TeJb U T. [1.).

Mexy TeM He3aBUCUMO OT TOr0, Kakoe y4a-
CTHe B OyJIJIMHTe NIPUHKMMaJl HEeCOBEPLIEHHOJIeT-
HUU, HETaTUBHbIE BO3/leMCTBUSA Ha ero JUYHOCTh

Heo6paTuMbl. TaKOro MHEHUS TaKKe NPUJIePXKU-
BatoTca A. I'yazoBckas, A. ManyxuHa, A. IIpocky-
puHa [11].

Yc10BHO NOC/IeACTBUSA OyJIJIMHIA MOXKHO pac-
CMaTpPUBAThb 10 HECKOJIbKUM KaTeropusM:

1) mo y4acTHUKY TpaBau (AJs arpeccopa,
>)KepPTBbI, CBU/JleTesEN);

2) o BpeMeHHU NPosiBJeHUs (KPAaTKOCPOUHbIE
U JI0OJITOCPOYHbIE);

3) no xapakTepy NposiBjaeHUs1 (yCTpaHUMbIE U
daTanbHbIE).

K nociencTBUsAM TpaB/IM OTHOCUTCS Hapylle-
HMe COLMAJIbHOW aJlalTallMy, BbICOKUU YyPOBEHD
TpeBOTH, KOTOpasi BJjleyeT 3a COO60M Jenpeccuio
y KepTB, a TakKXe YyBCTBa 6e3HAKa3aHHOCTHU Y
arpeccopa.

Ocob6oe BHUMaHUe 3aC/AYKUBAKOT [OJOCPOY-
Hble IOCJeCTBUSl TPaBJU JJi OYJIJIEpOB U MX
»KepTB, TaK KaK [0c/ie/JHUe C BO3pacTOM 4acTo Je-
MOHCTPUPYIOT HAaCUJIbCTBEHHOE U aHTUCOLUAJIb-
Hoe noBeJieHre. OHU CKJIOHHBI HApylIaTh 3aKOH,
a caMa TpaBJisl HAlPSIMYO CBSI3aHa C IPECTYIHbIM
NOBeJleHHEM HeCOBePIIEeHHOJIETHETO B Oy IylleM,
OHU TaK)Ke yallle IPUMEHSIOT HAaCUJIMe B OTHOILe-
HUM CyIpPYroB, TaK KaK arpeccopbl NPUBLIKAIOT
K MCII0JIb30BaHUIO HAaCUJIMS KaK CPeJCTBY pelle-
HUS MPOOGJIEM.

MeTaaHa/nu3 [JOJIOCPOYHOrO  HcCC/Ief0Ba-
HUSI YCTAHOBUJI, YTO arpeccopsl B 2,5 pasa 6oJiee
NO/IBEP>KeHbl COBEPLIEHUIO NIPECTYIJIEHUS B Te-
yeHue nociaeaywimux 11 set [12]. B aTolt cBsi3u B
COBpeMeHHOW KPUMUHOJIOTUU OYJIJIUHT aKTUBHO
H3y4aeTcs Kak peHOMeH MpeInochbIKU GaKTopa,
CIOCOOCTBYIOLLET0 COBEPLIEHUIO NMPECTYIJIEHUN
HecoBepLIeHHOJETHUMU.

Tak, 60Jib1IIyI0 TPEBOTY BbI3bIBAET POCT dak-
TOB MaCCOBBIX YOUNUCTB JIeTEH B IIKOJIE, CKYJI-IIY-
THHTI, 3a4aCTyl0 COBepllaeMble >XepTBaMHU 6y.Ji-
JIMHTA. JTOT COLMAJbHBIA (EeHOMEH MOJIYyUHJI
Ha3BaHUe TaKXKe KaK «KOoJyMGalH» [0 Ha3Ba-
HUIO LIKOJIbl, B KOTOPOM COBEpLINJIOCH OJHO U3
HauboJiee KECTOKHUX U KPYMHBIX 10 KOJUYECTBY
>KepTB HamnajeHuu. McTtopus JaHHOro TepMHUHA
BOCXOJUT K cobbITUsIM 1999 roja, korja aBa yue-
HUKa Jpuk Xappuc u Juiaad Knubop/ coBepiu-
JIU BOOPYKEHHOe HalaJleHue Ha 3JjJaHue LIKOJIbI
«Kosnymbaiin», pacnosioxkeHHoe B mitate KoJsiopa-
1o, CIIA. B pe3sysbTaTe NpuMeHeHUsI UMHU OTHe-
CTPEeJIbHOTO OPYKUSl U CaMO/ieJIbHbIX B3PbIBHBIX
yCTPOUCTB noru6bsiu 13 desoBek, 23 GbLJIU paHe-

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



A &\

12.00.09 - JINOYAT PROTSESSI.

KRIMINALISTIKA.TEZKOR-QIDIRLV
HUQUD VA SUD EKSPERTIZASI

Hbl. CaMU ke UHULIMATOPbI COBEPILU/IM aKT CAMO-
yOUNCTBA.

BriocsieicTBUM OBLIO YCTAaHOBJIEHO, YTO OJUMH
13 coy4yacTHUKOB - Kinbopj — nozaBeprascs cu-
CTeMaTUYecKOW TpaBJie CO CTOPOHBI OJHOKJ/ACC-
HUKOB, BTOpOW - Xappuc - UMeJs MpPo6JeMBbIl C
KOHTpOJIeM THeBa U arpeccud. [IpogoykuTesib-
HYI0 TpaBJI0O 3aYMHIIUKOB MacCOBOM paclpaBbl
HNOATBEPAUIUN KaK POAUTEJH, TaK U BbDKUBILHE
OJHOKJIAaCCHUKHU. JTOT MHLUUJEHT JaJ HayaJjo
MaCcCHBHOMY M3y4YeHHIO BCeX NOJ00HBIX CIyYaeB,
10 pe3yJibTaTaM KOTOPOI'0 YCTAHOBJIEHO, UTO JiBE
TpeTH U3 HUX ObLIU CBSI3aHbI ¢ 6yJsiMHroM [13].

Hecko/sibkO NOJOOHBIX C/ay4yaeB MPOHU30LIIO
B Poccuiickoit ®epepanuu (r. MockBa, 2014 r., T.
[lepmb, 2018 r., r. Kazanp, 2021 r.), BO Bcex HUX
MMeJIMCh NOTUOILNE U NTOCTpajaBlLIre UIKOJbHU-
ku. B xoze pacciienoBaHusl BO30GYXK/€HHBIX YIO-
JIOBHBIX JleJ1 B 60JIbIIMHCTBE TAKUX CJ1y4aeB yCTa-
HOBJIEHO, YTO WHULMATOPbl JAHHBIX IPOUCIIe-
CTBUU CaMU SIBJISIJIMCH KepTBaMu OyJuinHra [14].

KpoMe Toro, yyeHbIMH Ha NPOTSKEHUH IIO-
C/leJHUX JecTUIeTUH u3yyaeTcsl CBSA3b JeTCKUX
CYUMLUJIOB W MpeJLIeCTBYWOIIed UM TpaBjd. B
2008 roay rpynmnoi ydyeHsix B coctaBe A. Knome-
ka, ®. Mapokko, M. KnsaiimaHa, U. lllondennga u
M. T'yaga mpoBeJieHO Uccie/joBaHUe CBS3U OYJI-
JIUHTa, JeNpeccuil U CyuLUJ0B Cpeld HecoBep-
meHHoseTHUX [15].

Ta6snna
CBeeHUA O AETCKUX CyMIMax
B Pecny6iuke Kazaxcran

2017 r.{2018r.|{2019 {2020~ 2021r.
10 mec.
KosnnuecTBo
Ion hent 97 120 121 91 89
HeCOBepIleHHO-

JIETHUX

U3 HUX COBep-
IIeHo B Tpe3BoM | 96 114 115 86 85
COCTOSTHUH

[Ipu4uHel cyu-
M/ia He yCTa- 54 54 54 43 41
HOBJIEHBI

CorsiacHO BbILIENPUBEJEHHBIM [JlaHHbIM, B
80 % csiydyaeB npUUMUHBI cynuuja B Pecriybiuke
KaszaxcTaH, coBeplleHHOI'0 HeCOBepLIEHHOJEeT-
HUMH, OCTAlOTCs He YCTaHOBJIEHHbIMHU. Takoe
[I0JIO’KEeHUE JieJl BbI3blBaeT KpalHI0I0 06ecroKo-
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€HHOCTb, TaK KaK U3y4yeHHUe NPUUYUH U YCJIOBUH
COBepIIEHUsI CaMOYOUNCTB cpelid JleTel - 3To
OCHOBA CoJepKaHusl ero NpopuJaKTUKH U Ipe-
notepaueHus. Eme B 2010 roay HOHUCE®D B
crielMaJIbHOM JIOKJIaZle O IeTCKUX cyuuaax B Pe-
cny6.sirke KasaxcTaH ykasas 0 He[JoOCTaTOUHOCTH
JlaHHBIX O MPUYMHAX 3TOTO fABJIEHUS], Ae/a0LUX
npoduJaKTUIECKYI0 PaboTy HEOGOCHOBAaHHOU U
6e3pe3ysbTaTHON [16]. HecMOoTpsl Ha MIMPOKYIO
MCCeJOBAaHHOCTb CBSI3U OYJUJIMHIA U CyULHUJO0B
3apy6eXHbIMU YUYEeHbIMH, BCe Ke TPeOYyeTCs Mpo-
BeJleHUe M0J06HOT0 aHa/li3a U Ha TEPPUTOPUU
Pecniy6siviku KaszaxcraH. ByssvHr ckasbiBaeTcs
Y Ha 00l1l[eM KauecTBe XXU3HU pebeHKa, HEraTuB-
HO ByMsieT Ha GOpMUPOBaHUE JIUYHOCTU U Npej-
CTaBJIEHUH O KM3HHU, a Takxe QOpPMUPYeET JIMU-
HOCTb IpeCcTyNHUKa.

BbIBOAbI

TakuM 06pa3oM, LIKOJIbHas TPaBJis IPUBOJUT
K pa3HOOOpa3HbIM HeraTUBHbBIM NOCJIEACTBUAM C
pas3/IMYHON TSXKeCThIO YPOHA, HAHOCHMOTO 0611le-
CTBEHHBIM OTHOlLIeHUsM. B cBoro oyepesb, rocy-
JlapCTBO JJOJLKHO IpeJIpUHMMAaTh Mephl, HallpaBs-
JleHHble Ha NPOQUJIAKTUKY U KOHTPOJb NpPOsIB-
JIeHHS TaKUX COLMa/IbHO HeraTHUBHBIX acleKTOB,
KaK OyJIIUHT.

O6pa3oBaTesibHble OpraHU3alUU JOJIKHbI
OCYyILIeCTBJATh CJlefylolide MepOoNpUSATHUS:

- pa3BUTHE NO3UTUBHOU COLLMAJIbBHOU OpUEH-
TalluU JleTeu;

- MeJMLIIUHCKasl NpodUIaKTHKa HeCOBEPILEH-
HOJIETHUX;

- COBepLIEHCTBOBaHUE NPABOBOH KYyJbTYphl
JleTeu;

- HpaBCTBEHHOE BOCIIUTAHUE JeTel;

- dusryeckas MoJIrOTOBKA;

- ICUX0JIOTUYeCKasl KOppeKLUUs JeTel;

- McUxoJIoTH3alus y4yebHOTO mpolecca (pa-
60Ta B OpraHu3anusax BbICOKOKBAJIUPUIIUPOBAH-
HbIX I[ICHXO0JIOT'OB, peJlaKCUpYIoliyde Meponpusi-
THS1, IpUTJIallieHre YCIelHbIX J/iel, CTyleHTOB
BBICIIMX YYeOHbIX 3aBeJleHUN U [Jp.);

- IpoBeJileHue TPEHUHIOB C POJUTENSIMU Jie-
Tel U Ap. MEPONPUATHUS.

Ha ceropuawmnuil feHb B KazaxcraHe TpaBiie,
OYJIIMHTY KaK MOHSATHUIO KaKOT0-JU60 omnpe/ieie-
HUS He UMeeTCs], COOTBETCTBEHHO HET OCHOBAaHUSA
JLIS IpUBJIeYeHHUs K OTBETCTBEHHOCTH 32 TPaBJIIO
Y U3/leBaTesbCTBa, 0COOEHHO 3a UHTEePHET-TPaB-
J0. Mexzay TeM, B HEKOTOPBIX OCyJapCTBax
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»KePTBbI TPaBJIX MOTYT 06palaThbCs 3a 3alUTOH,
JI06UBaTbCS 3ampeTa OOIeHUs Mpecse/oBaTes
C HUMHU, BPEMEHHOT'0 UJIM NOCTOSIHHOTO OTPaHU-
YeHHUs HCIOJIb30BaHUS Mpecye/joBaTe/ieM 3JIeK-
TPOHHBIX YCTPOUCTB, UCINOJb3YEMbIX JIJISI COBEP-
HIEHUSI UM UHTEPHET-TPABJIHU, U T. [.

Ha ocHOBaHMU BBIIIEU3I0KEHHOTO JJIsI pas-
pellleHUs CJOXKUBIIENCS CUTYallMU [T0JIaraeM He-
06XOZIMMbIM BBECTHU aJ[IMUHUCTPATUBHYIO OTBET-
CTBEHHOCTb UHUIIMATOPOB Pa3JIMYHON TPABJIU B
JIeHCTBYIOIllee 3aKOHOAATEJNbCTBO Pecny6nku

KasaxcraH, a B cay4asix JO0BeJeHHUs JI0 CaMoy-
O6uIicTBa — MPeAYCMOTPETh KBAJIUPUIUPYIOIUN
IpU3HAK B BUJIE COBEPILEHUS TPABJIH, OYJIJIMHTA,
HOBJIEKILIETO CMEPTh.

TeM cambIM, 110 HallleMy MHEHHUIO, B 061IECTBE
o6ynetT chopMUpOBaH cAepKUBaUUU 3ddeKkT
JUIs1 IPOSIBJIEHUS TAKOTO po/ia MpaBOHAPYLIEHHs,
Be/lb OJJHMM M3 OCHOBHBIX Havya/l HaKa3aHUs SB-
JisieTcs npoduaKTUKa NpaBoOHapylleHU U pop-
MHpOBaHUE HYJIEBOU TEPIHUMOCTH K UX NPOsIBJIE-
HUIO.
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AHHOmayus1. Cmamoes nocesAweHa co8peMeHHbIM HANPasAeHUsIM KpuMUuHalucmuyeckoli Memoduku pacce-
dosaHus npecmyn/ieHUli npomus no/1080l HeNpUKOCHOBEHHOCMU HecogepwleHHoAemHux. Cmamucmuka nokasbslead-
em, ymo 60/1bWUHCMBO MAKUX npecmyn/eHull cogepuiaemcst domMa U AUYamu U3 64U3K020 OKpyxceHus. Aemopom
8bldes1eHbl NPUYUHbL, KOMOPbIMU 00YCA08/1€HA CAOHCHOCMb paAcCcAed08aHusl npecmynaeHull npomus no/a08ol He-
NPUKOCHOBEHHOCMU HECOBEPUEHHOIEMHUX. B c8513u ¢ «ecmecmeeHHbIM cmapeHuem» KpUMUHAAUCMUYeCKUX Memo-
duk paccaedosaHusi npecmyneHuli mpebyemcsi hopMuposaHue U pasgumue Ho8blX COBPEMEHHbIX Hanpas/aeHull ¢
yuemonm cneyugduku npecmynjeHuti npomue no.1080U HENPUKOCHOBEHHOCMU HecosepuleHHoiemHuX. B uacmuocmu,
060cHO8bIBAEMCS1 HE06X00UMOCMb pa3pabomku eOuHol Memoduku paccaedosaHusl makux npecmynseHutl. B kaue-
cmee 0CHOB8bl MO2ym NOCAYH UMb JOCMUNMCEHUST KPUMUHAAUCMUYECKOU HAYKU, KOMopble 18A51H0Mcsl 0mpajxceHuem
JUHAMUKU y20/108HO-NPABOBbLIX U Y20/108HO-NPOYECCyanrbHblx omHoweHull. IIpogedeHHblll aHau3 n0380aua coe-
/1amb 8b1800, YMO COBPEMEHHAS! KpUMUHAAUCMUYecKkast Memoduka paccaedosaHus npecmyn/eHuli npomue noo-
801l HeNPUKOCHOBEHHOCMU Hecos8epueHHOeMHUX euje N0IHOCMbH He chopmuposaHa. Ljugpposas anoxa npusodum
K U3MeHeHU nosedeHus demetl U B03MOXCHOMY NOBbIWEHUIO UX ysi38uMocmu. [losie1eHueM HO8bIX (hopM HACUAUSA
o6ycsnoeseHa Heobxodumocms dasbHeliwell demaauzayuu 4acmHol MemoduKu paccaedo8anust npecmynaeHull
npomus no/080t HenpuUKOCHOBEHHOCMU HeCO8epUEHHOIeMHUX. B uacmHocmu, y4acmuaucs cayvau cosepuieHust
npecmynseHull paccmampusaemoll kamezopuu ¢ ucnob3osaHuem HHmepHema. H 30ecb mpebyemcsi MexcdyHapoo-
Hoe compydHuYecmeso 015 paspabomku obujell 015 8cex coomsemcmayrowell mepMuHo102UU U ONUCAHUSL COCMas-
ASIOWUX 3/1€EMEHMO08 pAa3AU4HbIX popM daHHbIX dessHUll, a makxce ux npaeosoli cmamyc. Ha eocydapcmeeHHoMm
yposHe mpebyemcsi paspabomka HAYUOHA/AbHOU cmpameauu KomMnblomepHbulx paccaedosanull. CdeaaH 8b1800 0
Heobxodumocmu dasbHeliwez0 pazgumus U 0emaausayuu Co8pemMeHHbIX HanpasaeHull KpUMUHAAUCTUYECKOU Me-
moduku paccaedosaHusl paccmampusaeMoll epynnel npecmynjieHull, 8 YyacmHocmu yug@dposoll KpUMUHAAUCMUKU.

Kawouesvle cno8a: paccienoBaHue, HECOBEPLIEHHOJNETHHUE, 110J10Basi HENPUKOCHOBEHHOCTb, KPUMHUHAJIH-
CTHUYecKass MeTOJUKa, MPEeCTYIJIeHUs.

VOYAGA YETMAGANLARNING JINSIY DAXLSIZLIGIGA QARSHI JINOYATLARNI TERGOV QILISH
KRIMINALISTIK USULLARINING ZAMONAVIY YO‘NALISHLARI SHAKLLANISHI VA RIVOJLANISHI
TAHLILI
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Annotatsiya. Maqola voyaga yetmaganlarning jinsiy yaxlitligiga qarshi jinoyatlarni tergov qilishning
kriminalistik usullarining zamonaviy yo‘nalishlariga bag‘ishlangan. Statistik ma’lumotlarga kora, ushbu
jinoyatlarning aksariyati uyda va yaqin hamkorlardan bo‘lgan odamlar tomonidan sodir etilgan. Muallif voyaga
yetmaganlarning jinsiy yaxlitligiga qarshi jinoyatlarni tergov qilishning murakkabligi sabablarini o‘rganadi.
Jinoyatlarni tergov qilish kriminalistik usullarining “tabiiy qarishi” tufayli voyaga yetmaganlarning jinsiy yaxlitligiga
qarshi jinoyatlarning o‘ziga xos xususiyatlarini hisobga olgan holda, yangi zamonaviy yo‘nalishlarni shakllantirish
va rivojlantirish talab etiladi. Xususan, bunday jinoyatlarni tergov qilishning yagona metodologiyasini ishlab
chiqish zarurligi asoslab berilgan. Jinoyat huquqi va jinoyat-protsessual munosabatlar dinamikasini aks ettiruvchi
sud tibbiyotining yutuqlari asos bo‘lib xizmat qilishi mumkin. Tahlillar voyaga yetmaganlarning jinsiy yaxlitligiga
qarshi jinoyatlarni tergov qilishning zamonaviy sud metodologiyasi hali to‘liq shakllanmagan, degan xulosaga kelish
imkonini berdi. Zo'ravonlikning yangi shakllari paydo bo‘lishi voyaga yetmaganlarning jinsiy yaxlitligiga qarshi
jinoyatlarni tergov qilishning xususiy usullarini yanada detallashtirishni taqozo etadi. Jumladan, ushbu toifadagi
jinoyatlarning internetdan foydalanish holatlari tez-tez uchrab turadi (Qozog ‘iston Respublikasi Jinoyat kodeksining
121-,124-moddalari). Buyerda xalgaro hamkorlik ushbu hujjatlarning turli shakllari tarkibiy elementlarining umumiy
tegishli terminologiyasi va tavsifi, shuningdek, ularning huquqiy maqomini ishlab chiqish uchun talab qilinadi. Davilat
darajasida kompyuter tekshiruvlarining milliy strategiyasini ishlab chiqish zarur. Ko'rib chiqilayotgan jinoyatlar
guruhini tergov qilish kriminalistik usullarining zamonaviy yo‘nalishlari, xususan, raqgamli kriminologiyani yanada
rivojlantirish va detallashtirish zarurligi to‘g‘risida xulosa qilinadi.

Kalit so‘zlar: tergov, voyaga yetmaganlar, jinsiy yaxlitlik, kriminalistik metodologiya, jinoyatlar.

ANALYSIS OF THE FORMATION AND DEVELOPMENT OF MODERN TRENDS IN FORENSIC METHODS OF
INVESTIGATING CRIMES AGAINST SEXUAL INVIOLABILITY OF MINORS

Amanbayeva Altynay Galymzhanovna,
doctoral student the Law Enforcement
Academy under the Prosecutor General’s Office
of the Republic of Kazakhstan

Abstract. The article is devoted to modern trends in the forensic methods of investigating crimes against the
sexual inviolability of minors. Statistics show that most of these crimes are committed at home and by people from
close associates. The author identifies the reasons for the complexity of the investigation of crimes against the
sexual inviolability of minors. In connection with the “natural aging” of forensic methods of investigating crimes, the
formation and development of new modern directions is required, taking into account the specifics of crimes against
the sexual inviolability of minors. In particular, the necessity of developing a unified methodology for the investigation
of such crimes is substantiated. The achievements of forensic science, which are a reflection of the dynamics of criminal
law and criminal procedural relations, can serve as a basis. The analysis made it possible to conclude that the modern
forensic methodology for investigating crimes against the sexual inviolability of minors has not yet been fully formed.
The digital age is changing the behavior of children and possibly increasing their vulnerability. The emergence of new
forms of violence necessitates further detailing of the private methodology for investigating crimes against the sexual
inviolability of minors. In particular, cases of committing crimes of this category using the Internet have become more
frequent (Articles 121, 124 of the Criminal Code of the Republic of Kazakhstan). And here international cooperation
is required to develop a common for all appropriate terminology and description of the constituent elements of
various forms of these acts, as well as their legal status. At the national level, the development of a national computer
investigation strategy is required. The conclusion is made about the need for further development and detailing
of modern directions of forensic methods of investigation of the considered group of crimes, in particular, digital
forensics.

Keywords: investigation, minors, sexual inviolability, forensic methodology, crimes.

BBegeHue Cs A0Ma U JIMIAMU U3 GJIM3KOT0 OKPYKEeHUS
[IpecTynyieHuss NIPOTHUB MOJIOBOW Hempu- pebeHka. B 30 % caydasx ux o6HApPYKEHHUIO
KOCHOBEHHOCTH, COBEpIIaeMble B OTHOLIEHUH CINOCOGCTBOBAJA CBepPKa C OpraHaMH 3/ paBo-
HECOBEPIIEHHOJIETHUX, OCTAIOTCA OJAHOW M3 OXpaHeHHUs yxKe Mo ¢paKTaM paHHeH GepeMeH-
KJIYeBbIX MNpo6JieM Hauel cTpaHbl. [Ipy HOCTU. ITO CBSI3aHO B TOM YHCJE U C TEM, UTO
3TtoM 70 % TakuX NPeCcTyNJeHUN COBEPLIAIOT- KEPTBbl U HUX POJUTENH NbITAKTCA 3aMOJI-

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



NN

12.00.09 - JINOYAT PROTSESSI.
KRIMINALISTIKA.TEZKOR-QIDIRLV
HUQUD VA SUD EKSPERTIZASI

3
%% unNET

YaTh CUTYyal U0, 605Ch 06LeCTBEHHOTO MOPU-
nanusa [1].

OpHako 6J1arofiapsi pa3bsCHUTEIbHON pabo-
Te, KOTOPYH npoBodaT B MB/I, rpax/aHe cTanu
MeHbllle 3aMajJyuBaTh Takhe (akThbl: 3a INOMO-
11bI0 06paLIAlOTCA JaXKe Te, KTO IoCcTpazasl OT o-
JIOOHBIX MPECTYNHBIX NOCATaTeJbCTB HECKOJBKO
JleT Hazaj,. Tak, 0 3aperucTpUpPOBaHHBIM 3asiB-
geHusaM B 2020 r., cBblllle TPETH NPECTYIJIEHUU
NpPOTHUB MOJIOBOM HENPUKOCHOBEHHOCTHU JeTeu
ObLIM COBepILIEHBI B 6oJiee Mo3AHUE Tobl [1].

CJI0’)kHOCTH pacc/iejoBaHUsl paccMaTpUBae-
MbIX NpecTyIJIeHUH 06yc/0BJIeHbl PsZOM IpHU-
yrH. K HUM MOXXHO OTHECTH BO3pacTHble U HH-
JUBUAYAJbHO-IICUX0JIOTUYECKHEe  0COGEHHOCTHU
JINYHOCTH HEeCOBepILUeHHOJIETHEr0, KOTOpble He
II03BOJISIIOT UM OCO3HATb 3HAYEHUE OCYLLeCTBJIS-
€MOro B OTHOLIEHUM HUX NPECTYNHOIo JAesHus,
KaK c/1e/iICTBUE, OHU HE MOT'YT JaTh 06'beKTUBHbIE
[I0OKAa3aHUs; BO3HUKAWOLWU NpU CcOBepLIEHUH
II0JIOBBIX NPECTYINJIEHUH CO CTOPOHBI POJCTBEH-
HUKOB KOHQJIMKT IpoLeccyaJlbHOr0o HHTepeca
3aKOHHOI'0 TpeJCcTaBuTeNsl (IpeAcTaBUTeNEN)
U HecoBeplLIEHHOJIETHEro noTepneBliero [2, c.
1479]; yHuKa/lbHble OCOGEHHOCTH KpPHUMHHAJIU-
CTUYECKON XapaKTEpPUCTUKHU 3JIEMEHTOB TaKUX
NpecTyIJIeHUH, ecii OHU COBepIleHbl HecoBep-
IIEHHOJIETHUMH B OTHOIUEHHWU HeCOBepLIeHHO-
JeTHUX [3, c. 13-17]. A B HacTosllee BpeMs elle
OIHOW mpo6JieMO¥ cTas UHTEPHET, ¢ MOMOIIbIO
KOTOPOr0 TaKXe COBEepLIAIOTCSl IMpecTyIMJeHUs
paccMaTpuBaeMol KaTeropuw, cnenudpuka KoTo-
pBIX CyLeCTBEHHO 3aTpyZHseT UX pacciefoBa-
HUe.

W 3To vk Masasi 4acTb IPUYMH, 3aCTaBJISAIO-
11as y4eHbIX-IPaBOBEeJOB U IPAKTHUKOB NpeJIpHU-
HUMaTb HONBITKU 10 pa3paboTKe OCHOB KPUMU-
HaJIUCTUYECKON MeTOJUKU paccief0BaHUs Ipe-
CTyIUIeHUH, KBaIubUIMpyeMbix mno ct. 120-124
YK PK [4].

Bce BbIlIECKa3aHHOE NOATBEPXKAAET aKTyaJlb-
HOCTb M1 060CHOBAHHOCTb Bbl60Opa TeMbI UCCIE/0-
BaHUs.

3adaua uccaedo8aHusi COCTOUT B U3YYEHUU
COBpeMeHHbIX HallpaBJeHUH KpHMHUHaIUCTHYe-
CKOM METOJWKM paccjie[jOBaHUsl NMPeCcTyIJIeHU!
IPOTHUB I0JIOBOM HENPUKOCHOBEHHOCTU HECO-
BepIUeHHOJeTHHUX.

Llesb uccnedosanust — Ha OCHOBe aHasM3a ¢pop-
MUPOBAHUS U Pa3BUTHS HallpaBJeHU KpUMUHA-
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JINCTUYECKON MeTOJUKH pacc/e/j0BaHUs MPeCTy-
IJIEHUU MPOTUB MOJIOBOU HENPUKOCHOBEHHOCTHU
BBISIBUTb CYILIEeCTBYIOLMe NP06JIeMbl U NpPeaJso-
KUTb BO3MO>KHbIE IIyTH UX pelleHus.

Marepuajibl 1 METO/bI

B npouecce uccnenoBaHus IpUMEHSJINCH Clle-
Jyloliye oblleHayyHble U YaCTHOHAay4YHble METO-
Jibl IO3HAHUS: aHAJIN3, CHCTEMHO-CTPYKTYPHBIN U
CUCTEMHO-UCTOPUYECKUH, MOJleJIMPOBaHUE, CUH-
Te3, AeAyKLUs, UHAYKLUSA U AD.

Pe3yabTaThl HCC/IeJ0BaHUA

[loHuMaHUIO mpouecca GoOpMHUPOBAHHUSA CO-
BpeMeHHbIX HalpaBJeHUH KpUMHUHaJIUCTHYe-
CKOM METOJWKHU paccjeflOBaHUsl MPeCcTyIJIEeHUU
IPOTHUB [10JIOBOM HENIPUKOCHOBEHHOCTH, a TaKXkKe
MX pa3BUTHs, MOXKET MOMOYb aHa/IU3 CoJepiKa-
HUS COOTBETCTBYIOLIMX TEOPeTUYECKHX MOJI0XKe-
HUW, HAay4YHO-NMPAKTUYECKUX PEeKOMeHJalUuH, U
MX NPAKTUYECKOr0 NMPUMEHEHUs1 B KOHKPETHBIX
yroJIOBHBIX JesaX. Ho pa3paboTaHHble YacTHbIe
MeTO/MKH pacc/ieloBaHUs JI0ObIX BUJOB IPECTY-
IJIeHUH nozBeprkeHbl 3¢ PeKTy «ecTeCTBEHHOTO
CTapeHHus», MPUYMHbl KOTOPOIro NpUBeJeHbl Ha
pucyHke 1.

3akoHOAaTe/IbHbIEe U3MEHEeHN :
- OTPAXKAIOTCA B TOM YHCJIE U HA [IeITeIbHOCTH 110
pacc/ieIoBaHHUIO IPeCTYIIEHUH

CTpPYKTYpHbI€ U3MEHEHUs PaBOOXPaHNTETbHBIX
OpraHoOB:

- yYpexieHne HOBOTO «CHJIOBOTO» BEJOMCTBA
JIM60 yrpasiHeHHe CTaporo, HepenoJInHeHe
roCy/lapCTBEHHOTO opraHa ¢ QyHKIUAMHU 60pbObI C
MPEeCTYMHOCThIO BJIHsIET Ha BHYTPUBE/JOMCTBEHHbIE
OTHOIIIEHHs], @ TAKXKe Ha B3aUMO/IEHCTBHUE C HAaCeJleHUeM

Puc. 1. [IpyynHEI «eCTEeCTBEHHOr0 CTapeHua»
MeTOAMK paccieA0BaHMs NPeCcTyNJIeHUun

TeopeTuyeckue acnekTbl KpUMUHAIUCTUYE-
CKOM MeTOJMKHU paccyiefj0BaHUs NPeCcTyNJaeHUH
NPOTUB M0JIOBOM HENPUKOCHOBEHHOCTH HECO-
BEpIIEHHOJIETHUX PACKpPBITHI B psjie JuUccepTa-
LUOHHBIX HccaefoBaHUM [5; 6], yyeGHO-Ipak-
THYECKUX nocobusax [7; 8; 9] u TeMaTUUeCKUX
craTtbax [10, c. 110-113; 11, c. 71-77; 12, c. 431-
433]. lIpu aTOM MeTOoUYEeCKUEe OCHOBbI pacciie-
JlOBaHUs1 MOJIOBBIX NPECTYIJIEHUH B OTHOLIEHUHU
J1It060ro0 Yesi0BeKa NOMOTJ/IU CUCTEMATHU3UPOBATh
HMERIIUNICA ONBIT 60PbOBI C TAKUMHU MPECTYILIE-
HUSIMHU B OTHOIIEHUU HECOBEPILIEHHO/eTHUX [13;
14; 15, c. 1-17].

ISSN Z181-319X



12.00.03 - JINOYAT PROTSESSI.

KRIMINALISTIKA.TEZKOR-QIDIRLV
HUOUQ VA SUD EKSPERTIZASI

[losiBJieHMe NpPeANOCHIIOK K GOPMUPOBAHHUIO
BU/I0BOHM, OTHOCUTEJbHO CaMOCTOATEJBbHOMN Ya-
CTH MeTOJAUKHU paccjeloBaHUs NpPecTylJeHUN
IPOTHUB I0JIOBOM HENPUKOCHOBEHHOCTU HeCO-
BepILEeHHOJIETHUX CBSI3aHO C NOBBbILIEHHBIM HH-
TepecoM KPUMUHAIUCTOB (YYe€HbIX U TPAKTHKOB)
K COBpeMeHHbIM HalpaB/eHUsIM KpUMUHAIUCTHU-
YeCKOM MeTOJUKH pacce/loBaHUs YroJIOBHBIX
JleJ1 0 TaKuM npectymieHusm [16, p. 2]. Tak, B
npoiiecce pa3paboTKU KPpUMUHAJUCTUYECKOHN Me-
TOJAUKHU paccjeZ,OBaHUsI U3HACHUJIOBAaHUH MaJlo-
JIETHUX ObLJIM BblJeJIeHbl IPUCYLIMe TaKUM IIpe-
CTYIJIEHUSIM ciequpuyecKue YepThl, BAUAIOILNE
Ha KPUMMUHAJbHYI U KPUMHUHAIUCTUYECKYIO Jle-
STEJIbHOCTD (puc. 2).

( OTCYTCTBI/Ie CBI/I,C[eTeJIeﬁ COoBeplIeHUd NpecTyIJjieHuda )

( 3HAKOMCTBO NnNpecTynHHuKa 1 l'lOTepHEBH.leﬁ )

CoBepleHHe MPECTYIEeHUHN GJIM3KUMU POACTBEHHUKAMH
noTepneBuien

Puc. 2. Cnenuduyeckue 4epThl NPECTYIIEHUA
NMPOTHUB N0JIOBOH HEMNPUKOCHOBEHHOCTH
HeCcOoBepILIeHHOJIETHUX

Takxe BbIpabOTaH KOMILJIEKC pEKOMEH/Jalui
10 MPOU3BOJCTBY [0NpOCa MaJIOJIETHUX U HEeCo-
BepILEeHHOJIETHUX, yCTaHAaBJIUBasl C HUMU ICUXO-
JIOTUYECKUH KOHTAaKT C NOMOLIbI0 crenuduye-
CKUX TaKTHYeCKUX NpueMoB. [Ipu aToM ydyacTue
IICMXO0JIOTa B KayecTBe clielyanucta (KOHCYJIb-
TaHTa) IPU N0 OTOBKE U POBeJleHUH TaKUX [J10-
IIPOCOB CBOJUTCSI K TOMY, UTOObI MeX/y C1e[0Ba-
TeJleM U MaJIoJIETHUM (HeCOBepIleHHOJIETHHUM)
JIONpaliMBaeMbIM ObLJIO JOCTUTHYTO HauboJiee
3ddexkTUBHOE MCUXOJOTUYECKOE B3auUMO/IeN-
cTBUE [6, c. 77]. B kauecTBe nepcrneKTUBHbIX Ha-
npaBJeHUH COBeplLIeHCTBOBAaHUS NPOU3BOJCTBA
TAKOTO J0Npoca BBICTyNAIOT METOJAUKH aKTUBU-
3alMM NaMATH, a TaKXKe MCHUX0JIOTUYeCKue 3IKC-
nepTU3bl BUJeo3aluceld Jonpoca JJisi BbIsIBJIe-
HUS Ha/IM4yHus JIM6O OTCYTCTBUS NPHU3HAKOB JIOK-
HocTH (MpaBAMBOCTU) MokalaHuit [17, c. 74-77].

[IockoJIbKY MOKa He CJI0XKUJIach LieJibHasi Me-
TOJAUKA pacc/e/joBaHUS U3HACHUJIOBAaHUS MaJlo-
JIETHUX W HEeCOBepLIEHHOJIETHHUX, CJlefjoBaTesd
PYKOBO/ICTBYIOTCS NPUMEPHBbIMH NpOrpaMMaMu
pacciefoBaHuUs, pa3paboTaHHbBIMU HAa OCHOBE Xa-

PaKTEPUCTUKH BO3MOXHBIX CJIeICTBEHHbBIX CUTY-
alui ¥ UX TUNM3aLKK, BbIOUPast U3 HUX TY, KOTO-
past COOTBETCTBYET CJA0KUBILENCS C/IeCTBEHHOU
CUTyallMu Ha TOM WJIM MHOM 3Tale pacciefoBa-
HUSI.

B uudpoByto snoxy noBesieHue JleTell 3BOJIIO-
LUOHUPYET U MOXKET NOBbICUTb UX YS3BUMOCTb.
[TosiBasitoTCSL HOBble QPOPMBI HACUJ/IUS, U BMeCTe
C HUMH BO3HHUKaeT Heob6X0JHUMOCTb B JaJIbHEN-
ey AeTaard3aluyi YaCTHOW MEeTOIUKU pacciiefio-
BaHHWS NpPeCTYIJIEHWH NPOTUB MOJIOBOM HeNpu-
KOCHOBEHHOCTH HecoBeplleHHoJleTHUX. Tak, Bce
yalle NpecTylJeHUs paccMaTpUBaeMOM KaTero-
PUU COBePLIAIOTCS C UCII0JIb30BaHUEM MHTepHe-
Ta (cT. 121, 124 YK PK). Cnenuduka crnocoba ux
coBeplieHUs] (3HAaKOMCTBO 4Yepe3 cOLHaJbHbIE
CeTH, OTIpaBKa nopHorpadpuvyeckux GpoTo U BU-
Jleo, CKJIOHEeHHe C IMOMOLbI0 YTOBOPOB, NpeJJio-
’)KEHUH JIeHeXXHOr'0 BO3HarpakJeHHus, a HWHorja
Y YTPO3 K COBEPLIEHUIO [eMCTBUHM CEKCYaJIbHOTO
xXapakTepa) notrpeboBasia pa3pabOTKU COOTBET-
CTBYIOLMX pPeKOMeH/JaLUH 10 pacCCMOTPEHUIO CO-
0011leHU 0 COBEPIIEHUU TaKUX NMPECTYIJIEHUHN U
HX paccJieloBaHUI0, CoZeprKaHue KOTOPbIX ollpe-
JlesisleT psifi yCTOMYMBBIX GaKTOPOB, NpUBEJEH-
HbIX Ha pUCYHKe 3.

CJI0KHOCTb YCTAaHOBJIEHUS MeCTa COBepLIeHHUs IPecTy-
IIJIEHUS] ¥ COBEpPLIMBLIETO ero Jiulja U3-3a MHUPOKOro pac-
NpOoCTpaHeHUs NOAAeNbHbIX U AMHAMUYHBIX IP-afpecos,

CpeJICTB aHOHUMH3ALUU U N PPOBaHUSA

AJIUTEJIbHOCTDb IPOBEAEHUA CyﬁleﬁHle JKCIIepTUs, OTCyT-
CTBHUE WJIM HEJOCTATOYHOE KOJIMYEeCTBO 3KCIIEPTOB

CoBepiieHHe IPEeCTYIJIEHUH GJIM3KHMU POACTBEHHUKAMHU
noTepreBlIei

Puc. 3. ®akTopsl, onpejessgouye cogepKaHue
peKoMeHJanuii 10 pacCCMOTPEHUI0 COOGIIEeHU 0
COBepLIeHNH NPECTYN/IEHUI NPOTHUB N0JIOBOM He-
NPUKOCHOBEHHOCTH HeCOBePIIeHHOJIETHUX, COBEP-
maeMsble yepes IHTepHeT, M MX paccaeA0BaHUI0

[lockosIbKy MpecTyIlJIeHUs], COBepllaeMble
B MHTepHeTe, He 3HAIOT IrpaHull, 60pbba C KU-
6epnpecTynHOCTbIO TpebyeT MeX/yHapoJHOIo
coTpyaHudectBa. [loaTomy Heob6xoAUM 0OIIUM
S3bIK U COTlJIACOBaHHEe ompeJieleHUH JJis TOro,
yTOObl BbIpabOTaTh BCceoblllee MOHMMaHUe pe-
aJbHOU MpUpPOABI MPobGJeMbl. [/ 3TOro HEO6-
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XOUMO pa3paboTaTb COOTBETCTBYIOLIYID Tep-
MHUHOJIOTHI0 W ONHUCAaHUE COCTAaBJSIOLIUX 3Jie-
MEHTOB pPa3J/IMYHbIX GOPM 3JI0YyNOTPEOJEHUS U
3KCITyaTallMHy, a TAKXKe UX paBoBoM cTaTyc [18,
c. 5].

PaccienoBaHue TakuxX NpecTyIJeHUN Tpeby-
eT CO3JaHusl cllelhasbHOro nudpoBOro oTAeNa,
CTPYKTYpa KOTOpOro INpejcTaBjeHa 4 rpymnmna-
MM, paszieJIeHHbIMH O TUNAM HNpecTyIJIeHUM:
yOUICTBa; KOMIbIOTEPHble INPECTYIJeHUs; Mo-
IIEHHUYEeCTBO M HApKOTHUKHU; CeKCyasbHble Ipe-
ctymieHus. LludpoBble ciefnoBaTenu nocaeHeN
IPYIIIbI, MMesl ONBIT PAGOThI C MPECTYIJIEHUSIMHU
NPOTUB JleTel, COCOOGHBI MOHATH TPeOOBaHUSA
KPUMUHAJIUCTOB.

CiiepoBaTesib yKa3aHHOTO OTZesa paboTaeT
CaMOCTOSITeJIbHO UJIM B TaHJeMe C KpUMUHAJ/IU-
CTOM, YTOOGbl OGHAPYXUTb COOTBETCTBYIOIHE
JloKa3aTeJbCTBa HA KPUMHUHAJIUCTUYECKUX U30-
O6pakeHUsX, KaK NpPaBUJIO, MYJIbTUMeIUNHBIX,
4aTbl U HWHOOpPMaLUI0 06 Y4YEeTHBIX 3aNUCAX
noJib3oBaTesiel. bosbioit 06beM uHGoOpMaUU
Ha BCeX, KpOMe caMbIX MaJleHbKHUX MeJHUan30-
OpakeHHUsX, TpebyeT 4acToro U cojiepKaTesb-
HOro B3aMMOJEeHCTBHS, YTOObl HM30eKaTb He-
IpaBUJbHOIO HallpaBJeHUs paccjefjoBaHus, B
pesyJibTaTe yeroy cjaejfoBaTeseil opmupyeTcs
IIMpPOKOe U JeTalbHoe, 0blllee NpeJCcTaBIeHde
0 JeJe.

BbiBOAbI

AHany3 Hay4yHOH JIUTEepaTyphbl, MOCBSLIEH-
HON 0COGEHHOCTSIM pacc/e/joBaHUs IpecTyIlie-
HUA 0POTHUB INOJIOBOW HENPUKOCHOBEHHOCTHU
HeCOBepIlIeHHOJIETHUX, [103BOJIsSIeT ClesaThb Bbl-
BO/J| O TOM, YTO KPUMHHAJIMCTUYECKAsl MeTOAUKaA
paccie[j0BaHUsS TaKUX NpPeCcTyIJIeHUH He UMeeT
OKOH4YaTeJIbHO obopMJieHHBbIH BUA. Onpejnensis
HauboJiee aKTyasibHble HalpaBJeHUs AaJbHen-
Iero pa3BUTHUsI ee COBPeMEHHbBIX HallpaBJeHUH,
Liejieco06pa3HON TNpeACTaBJsSETCS IpeAa0XKeH-
Hasg A.A.JlomakuHoW juddepeHuManus Hayd-
HO-NIPAaKTUYeCKUX peKOMeHJalui Mo pacciefo-
BaHUIO paccMaTPUBAeMbIX MpecTymieHui [19, c.
64-65] c yueToM 0Te4yeCTBEHHOT'0 3aKOHOATE b~
ctBa (puc. 4). Takoe pa3jiesieHrue 06HAPYKUBAET
npo6esibl B KPpUMUHAJIHUCTHYECKOM 06ecredeHun
npoiiecca paccjiaef0BaHHUs.
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Tak, HeOCTaTOYHO OCBellleHbl 0CO6EeHHOCTU
pacciefjoBaHUs NPeCTyIJIeHUH, KBalupuuupye-
MbIX 110 CT. 122-124 YK PK. OcHOBHOe BHHUMaHue
yalle BCero yAessieTcss 0Co60 TSKKUM JesHUsM,
npenycMoTpeHHbIM cT. 120-121 YK PK. 3amMeTunm,
YyTO GOJiblIAsh YacTh pasdbscHeHUM B HopmaTus-
HOM mnocTaHoByieHMU BepxoBHoro cyza PK «O
HEKOTOpbIX BOIpOCax KBaJUPUKALUU MPECTy-
IJIEHUH, CBSI3aHHBIX C U3HACUJIOBAaHHUEM U UHBIMU
HaCUJbCTBEHHBIMU [JeUCTBUSIMU CeKCyaJbHOTO
xapakTepa» [20] kacaeTcsi BONPOCOB NMpUMeHe-
Hus cT. 120-121 YK PK (n. 3-14), Torza kak cT.
122-123 YK PK nocBsiieHo Bcero gBa Heb0Jib-
mux nyHkrta (m. 14.1 u 14.2).

NpesyCMaTPUBAIOT IPUEMBI IPOBeJIeHUS OTe/IbHbIX
CJ1eICTBEHHBIX IeCTBUH, OTpaXkaoLiye cneuduKy
Ka)KJI0TO U3 NpecTyIJIeHUuH, KBaluPuLpyeMbIX
no ct. 120-124 YK PK

HalpaBJIeHbl Ha NIpeynpeXx/eHrne aHaJOTUIHbIX
NpeCTYNHbIX ieTHUN

Puc. 4. InddepeHuuanyisi HayYHO-NMPAKTUYECKUX
pexKoMeHAanMii o paccjieOBAaHUIO NPeCTyIJIeHU I
NMPOTHUB N0JIOBOH HEMPUKOCHOBEHHOCTH HEeCOBeP-
LIEeHHOJIeTHUX

TakuM o06pa3oM, HajJluMyUe MaJIOUCCJIef0-
BaHHbIX JIM6O IMOsIBJeHHE HOBBIX 3JIEMEHTOB
KPUMHHAJUCTUYECKON XapaKTepUCTUKH Ipe-
CTyIJIEHUW NPOTUB MOJIOBON HENNPUKOCHOBEH-
HOCTU HeCOBEpILIEHHOJIETHUX CIIOCOOCTBYIOT
JajbHellleMy pa3BUTHUIO U JeTaju3alluU Co-
BpeMeHHbIX HallpaBJeHUN KpUMHHaJIUCTUYe-
CKOM MeTOJUKHU UX paccienoBaHusa. OgHO u3
HUX - [UPOBasT KPUMUHAJIUCTHUKA — 06YCI0B-
JIEHO BO3pacTalwllell BOBJEYEeHHOCTbI HeCO-
BepIIEHHOJIETHUX B MHTEPHET-NPOCTPAHCTBO.
B cTraTbhe npuBejeHa o611as MeTOLUKa pacce-
JlOBaHUS Ha3BaHHOW KaTeropuu IpecTyIJe-
HUU, COBEPUIEHHBIX C UCNI0JIb30BaHUEM UHTEp-
HeTa, JaJibHeHLIyl JieTajJbHYI pa3paboTKy
KOTOPOH cJjiefjlyeT OCYLeCTBJSATh C YYeTOM OT-
e4yeCTBEHHOIr'0 3aKOHO/aTeJIbCTBA U CYILLEeCTBY-
I0Lel CTPYKTYPhl NPaBOOXPAHUTENbHBIX Opra-
HOB.
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INTERNATIONAL LEGAL MECHANISM FOR
MONITORING COMPLIANCE WITH AGREEMENTS
ON COOPERATION BETWEEN STATES IN THE FIGHT
AGAINST ILLICIT TRAFFICKING IN NARCOTIC DRUGS

Musaev Djamaliddin Kamalovich,

Docent at the department of Special-legal Disciplines
of the Customs Institute,

e-mail: frank2271@mail.ru

Abstract. The author raises the problem of international cooperation between states in the field of illegal
circulation of narcotic drugs and psychotropic substances. References are given to the main, signed in different years,
conventions concerning this problem. The general principles of combating crime developed by the United Nations
are considered. The historical experience of combating crime is analyzed. It is noted that the UN congresses on the
prevention of crime and the treatment of offenders play a special role in preventing and combating transnational
organized crime. Analyzed the main international normative legal acts in this area. The mechanisms of adoption
and the forms of practical application of these conventions are disclosed, as well as an analysis of the situation in
the world with regard to drug trafficking, options for resolving the problem by strengthening the international
system of control over drug trafficking are proposed. The article also highlights the current state of international
legal cooperation between states in countering the illicit trafficking of narcotic drugs and psychotropic substances.
The characteristic features of the approach to overcoming the current situation in the field of drug use, the use of
various methods of countering this negative phenomenon in the process of suppressing illegal actions are analyzed.
The necessity of joint use of methods of combating the global problem of all mankind has been identified and
substantiated.

Keywords: United Nations, transnational crime, illicit trafficking in narcotic drugs, psychotropic substances and
precursors, directions of international cooperation, control measures, control measures.

DAVLATLAR O‘RTASIDA GIYOHVANDLIK VOSITALARINING NOQONUNIY AYLANISHIGA
QARSHI KURASHISHDA HAMKORLIK TO‘G‘RISIDAGI BITIMLARGA RIOYA ETILISHI USTIDAN
NAZORATNING XALQARO-HUQUQIY MEXANIZMI

Musayev Jamaliddin Kamalovich,
Bojxona institutining “Maxsus-huquqiy fanlar”
kafedrasi dotsenti

Annotatsiya. Muallif mazkur maqolada giyohvandlik vositalari va psixotrop moddalarning noqonuniy
muomalasi sohasida davlatlar o‘rtasidagi xalgaro hamkorlik muammosini o‘rgangan. Ushbu muammo bilan bog'liq
turli yillarda imzolangan asosiy konvensiyalarga havolalar berilgan. Birlashgan Millatlar Tashkiloti tomonidan
ishlab chiqilgan jinoyatchilikka qarshi kurashishning umumiy tamoyillari korib chiqilgan. Jinoyatchilikka qarshi
kurashishning tarixiy tajribasi tahlil qilingan. Transmilliy uyushgan jinoyatchilikning oldini olish va unga qarshi
kurashishda BMTning jinoyatchilikning oldini olish va huquqbuzarlarga qarshi kurashish bo‘yicha kongresslari
o'rganilgan. Bu boradagi asosiy xalqaro normativ-huquqiy hujjatlar tahlil qilingan. Mazkur konvensiyalarni qabul
qilish mexanizmlari va amaliy qo‘llash shakllari ochib berilgan. Shuningdek, giyohvandlik vositalarining noqonuniy
aylanishi bilan bog‘liq dunyodagi vaziyat tahlili, giyohvandlik vositalarining noqonuniy aylanishini nazorat
qilishning xalgaro tizimini kuchaytirish orqali muammoni hal qilish variantlari taklif etilgan. Giyohvandlik vositalari
va psixotrop moddalarning noqonuniy aylanishiga qarshi kurashish bo‘yicha davlatlar o‘rtasidagi xalqgaro-huquqiy
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hamkorlikning bugungi holatiga alohida e’tibor garatilgan. Giyohvandlik vositalarini iste’'mol qilish sohasidagi
mavjud vaziyatni bartaraf etishga yondashuvning xarakterli xususiyatlari, noqonuniy xatti-harakatlarga barham
berish jarayonida ushbu salbiy hodisaga qarshi kurashishning turli usullaridan foydalanish tahlil qilingan. Butun
insoniyatning global muammosiga qarshi kurashish usullaridan birgalikda foydalanish zarurati aniqlangan va

asoslangan.

Kalit so‘zlar: Birlashgan Millatlar Tashkiloti, transmilliy jinoyatchilik, giyohvandlik vositalari, psixotrop
moddalar va prekursorlarning noqonuniy aylanishi, xalqaro hamkorlik yo‘nalishlari, nazorat choralari, qarshi

kurashish choralari.

MEXXIYHAPOJHO-IIPABOBOH MEXAHHW3M KOHTPO.IA 3A COBJIIOIEHUEM COIJIAINEHUIA
I10 BOITPOCAM COTPYAHHUYECTBA IOCYJAPCTB B BOPbBE C HE3AKOHHBIM OBOPOTOM
HAPKOTHUYECKHUX CPEACTB

Mycaes :xxamaiuaauH Kamasiosuy,

JoleHT Kadeapbl «CnenuanbHO-NPaBOBbIE AUCIUILIMHBI»

TaMoxeHHOT0 HHCTUTYTa

AHHOmayusa. Aemop nodHumaem npobaemy medxcdyHapoOHo20 compydHudecmsa zocydapcme 8 cgepe
HEe3aKOHHO20 060poma Hapkomu4eckux cpedcme U NCUXOmponHulx eeujecms. [laHbl CCblAKU HA OCHOBHDLIE,
noonucaHHble 8 pasHble 200bl, KOH8EHYUU, Kacarowuecs O0aHHOU npobsaembsl. Paccmampusaromcsi obujue
npuHyunsl 60pbbbl ¢ npecmynHocmvulo, eblpabomanHsle OpeaHusayuell 06seduHeHHbix Hayull. AHanusupyemcs
ucmopuveckuii onsim npomusodelicmeuss npecmynHocmu. Ommeuyaemcsi, 4mo 0Co6yl0 poab 8 B80NpPOCAX
npedynpescdeHusi mpaHCHAYUOHA/IbHOU Op2aHU308AHHOU npecmynHocmu u 60pbbbl ¢ Hell uz2parwm KOH2peccwl
OOH no npedynpesicdeHuio npecmynHocmu u 06pawjeHuro ¢ npagoHapywumeasmu. [lpoaHaauzupo8arsbl 0OCHOBHbIE
MeNCOYHAPOOHble HOPMAMUBHO-NPABOBble AKMbl 8 YKA3aHHOU cgepe. PacKpbimbl MexaHU3Mbvl NPUHAMUS U
@opMbl npakmuyecko2o npumeHeHus1 OGHHbIX KOH8EHYUL, d makdce 0aH aHaAU3 cumyayuu 8 Mupe 8 OmHOWeHuU
HEe3aKOHH020 060pOomda HAPKOMUKOB, NPEeOJIoNHCeHbl 8apUdHMbl ype2yAupo8aHusl npobsemvl nymem ycuaeHus
MeNCOYHAPOOHOUl cucmembl KOHMPO/S 3a HE3AKOHHbIM 060pomom Hapkomukos. Takice 8 cmambe oceewjaemcs
cospemeHHOe CcOCmosiHue MexcdyHapoOHO-npasos8ozo compydHuvecmea eocydapcme no npomugodelicmeuio
HEe3aKOHHOMY 060pomy HapKomu4eckux cpedcmse U ncuxomponHuix geujecms. [IpoaHanu3upo8aHsvl XapakmepHbole
ocobeHHocmu nodxoda K 8bixody U3 c/aodxcuswelicss cumyayuu 8 o6.aacmu ynompeb/eHus HApKOMmMukos,
UCno/b308aHUE 8 Npoyecce npecevyeHuss NPomusonpasHsix delicmeull pasAu4Hblx Memodos npomuegodeticmaust
JaHHOMY HeeamueHOMY s8/eHulo. BuisaeseHa u 060cHO8aHA HEOOXO0UMOCMb COBMECMHO20 UCNO/1b308aHUS
Memodo8 60pbObl ¢ 06Wemuposoll hpobaemoll 8ce2o ves08e4ecmsa.

Kawueswie caoea: Opeanusayus 06sedurenHbix Hayull, mpaHcHayuoHabHoe npecmynjieHue, He3aKOHHbIU
06opom Hapkomu4eckux cpedcme, NCUXOMPONHbLIX 6ewecms U NPeKypcopos, HanpasaeHust MexicoyHapooHo20

compydHu4ecmsa, mepbl 60pbbbl, MePbl KOHMPOJISL.

Introduction

In 2015, the United Nations celebrated 70
years since its inception. The Organization
celebrates its jubilee in difficult conditions
caused by both international events of the last
decade and internal organizational problems.
At the same time, over the past years, the UN
has become the largest and most authoritative
international organization, spreading its
influence on various spheres of public life,
covering and leading the solution of global
problems of all mankind. Among such problems,
which as a potential and obvious threat affect
every state of the world, special attention is
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given to the problem of illicit trafficking in drugs
and psychotropic substances.

Today, the United Nations Organization has
significant experience in coordinating cooperation
between states and lawmaking in the field of
combating drugtrafficking. For the first time within
the framework of the Organization, the problem
of drug trafficking was raised in the middle of the
50s of the XX century, when the ineffectiveness of
previously adopted international agreements in
this area became clear [1]. A fairly large number of
narcotic drugs and drug-containing preparations,
as well as the raw materials that were used in their
manufacture, remained outside the international
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legal regulation.Inaddition,anumber of provisions
of the international agreements in force have
become outdated, while the rapid growth of the
illegal drug trade has become a serious problem
for some countries.

In this regard, under the auspices of the United
Nations, a number of conventions were developed
and subsequently adopted, aimed at correcting
certain provisions of previously existing acts.
With the conclusion of the 1961 Single Convention
on Narcotic Drugs [2], which replaced the earlier
documents (with the exception of the 1936
Convention), the scope of international control
was unified and expanded. The main purpose of
the 1961 Convention, enshrined by the parties
to the treaty in its preamble, was to restrict the
use of narcotic drugs exclusively for medical and
scientific purposes.

The single convention consists of 51 articles
and four lists of narcotic drugs, distributed
depending on the established control regime. All
substances ontheselists are traded and distributed
only under licenses. The parties to the agreement
are encouraged to recognize as punishable all
actions committed with the substances specified
in the lists in violation of the provisions of the
Convention.

The Single Convention on Narcotic Drugs seeks
to restrict the production, distribution and use of
drugs, as well as the possession and trade of drugs
exclusively in the field of medicine and scientific
purposes. In addition, the Convention invites
States parties to introduce special measures for
specific drugs, such as heroin. The 1972 Protocol
adopted to this Convention focuses on the need
for treatment and rehabilitation of drug addicts.

The most stringent control measures have
been established for substances listed in list
[. These include preparations obtained from
the opium poppy, coca bush leaves, and hemp.
Schedule II contains prescription drugs commonly
used in the practice. Schedule Il lists preparations
that include substances from Schedule II in low
concentrations. List IV includes narcotic drugs
that are used in limited quantities for medical
purposes and the circulation of which, at the
discretion of the parties to the agreement, can be
completely prohibited.

As new drug-containing drugs appear, the lists
are updated (Article 3) and supplemented. One

or another drug can be added to any of the lists
upon the submission of one of the participating
countries or the World Health Organization
(WHO). According to the Convention, the states
parties to the treaty have reduced the number of
international drug control bodies and entrusted
it to the Commission on Narcotic Drugs (CND)
of the UN Economic and Social Council and the
International Narcotics Control Board (INCB).

By the time the Single Convention was
adopted, international drug control was exercised
by 4 bodies: the Commission on Narcotic Drugs,
the Permanent Central Opium Committee, the
Narcotic Drugs Control Authority, the Expert
Committee on Toxicogenic Drugs at the World
Health Organization [3]. It should be noted that
the reporting system of states provided for by the
1961 Convention is quite complex and includes
a large amount of information regarding the
geography and area of growth of drug-containing
plants, the amount of d r ugs produced and
consumed, their stocks, as well as enterprises
employed in production (Art Articles 19, 20).

The signatory countries undertake the
obligation to submit to the UN Secretary-
General annually reports on the application of
the Convention in their territories and the texts
of all laws and regulations relating to narcotic
substances, as well as t o provide the names
and addresses of organi z ations issuing export
permits or certificates for the import of drugs. and
statistics on drugs. An important instrument of
international control, through which the import
and export of drugs is limited, are the estimates of
the requirements for narcotic drugs, which states
also submit to the International Narcotics Control
Board.

Materials and methodology

In Art. 4 of the Single Convention states that
the import and export of narcotic drugs should
be limited exclusively to medical and scientific
purposes. Art. 36 of the Convention speaks of
the punishability of the import and export of
narcotic drugs in violation of the provisions of
the convention. Thus, the concepts of “import”
and “export” are introduced into the text of the
Single Convention on Narcotic Drugs, which, in
accordance with Art. 1 of this document “means,
in their respective semantic shades, the physical
movement of drugs from one state to another
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state or from one territory to another territory of
the same state”.

In other words, any movement of narcotic
drugs, regardless of the fact of crossing the state
border, is considered their import or export. In
the opinion of individual authors [4], an attempt
to combine by one concept the actions associated
with the cross-border transportation of drugs and
their movement within the country can hardly be
called the most successful, if only because these
actions are of a different order. For example, the
movement of drugs from the territory of one
state to the territory of another in violation of the
provisions of this convention can be classified as an
international crime, while their illegal movement
within the country is not such. Accordingly, the
degree and nature of the consequences of these
acts, their legal assessment in national legislation,
are different.

[t seems that it would be more logical to define
each action independently and designate the
movement of drugs from one state to another,
for example, with the concepts of “export” and
“import”. In addition to these provisions, the
Single Convention on Narcotic Drugs contains a
large number of other important aspects. At the
same time, it is necessary to note the points that
were not taken into account in the development of
the document.

Thus, the control established by the 1961
Convention applies only to narcotic drugs
and does not affect the trade in psychotropic
substances, which has been rapidly expanding in
many countries. By the early 1970s, the spread
of stimulants was becoming a big threat and
uncontrollable. The need to establish control
aimed at preventing the abuse of psychotropic
substances led to the adoption in 1971 of the
Convention on Psychotropic Substances [5].

By analogy with the Single Convention, this
Convention contains four lists of substances. List 1
includes psychotropic substances with especially
dangerous hallucinogenic properties. It is
noteworthy that more stringent control measures
are envisaged for these substances (Article 7) than
those applied to narcotic substances included in
List 1 of the 1961 Convention (Article 31). Their
use is completely prohibited, except for scientific
and extremely narrow medical purposes. Schedule
[1lists stimulants of very limited therapeutic value.
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Schedule III contains substances that are
widely used for medical purposes and are abused.
List IV includes drugs with hypnotic, tranquilizing
and analgesic effects. As in the case of narcotic
drugs, a licensed system of trade in psychotropic
substances is introduced (Articles 8.12). In Art.
Twenty-two states have undertaken to make
willful acts committed in violation of the provisions
of this Convention punishable. Meanwhile, unlike
the Single Convention, there is no specific list of
such acts.

When individuals travel from one country to
another, the Convention allows them to carry a
small amount of psychotropic drugs for personal
use, but the countries parties to the Convention
are given the right to make sure that the drugs
are obtained legally. One of the features of the
1971 Convention can be attributed to the fact that
considerable attention is paid to the development
of national legislation aimed at preventing and
suppressing illicit trafficking in psychotropic
substances (Articles 20, 21, 23).

This is due to the fact that, in contrast to the
illicit trafficking of narcotic drugs obtained in
the course of illegal (clandestine) production,
psychotropic substances enter illicit trafficking,
mainly through their diversion from legal traffic.
In these conditions, the absence in some countries-
producers (exporters) of psychotropic substances
of the relevant legislation establishing strict
control over the distribution of such substances,
significantly complicates the possibility of their
use only for medical and scientific purposes and
leads to the abuse of these substances.

Therefore, the 1971 Convention establishes
a strict requirement for states parties to take
in their domestic legislation all measures to
prevent the diversion of psychotropic substances
from legal to illegal traffic. International norms
emphasize the responsibility of states for non-
compliance with this requirement and provide
for the possibility of applying sanctions to those
states that do not enshrine in their legislation a
system of strict control over the production and
distribution of psychotropic substances. However,
the forms of such sanctions are not determined
by the Convention, which somewhat reduces the
effectiveness of this peremptory norm [6].

This document occupies an important place
in the regulation of international traffic in
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psychotropic substances. However, the scale of
illegal drug trafficking continued to expand in the
1970s and 1980s, and the control established by
the 1961 and 1971 Conventions turned out to be
inadequate to the problem.

In this regard, in its resolution 39/41 of
December 14, 1984, the UN General Assembly
recognized that “the enormous scale of drug
trafficking and its consequences urgently require
the preparation of a convention that would
cover all the various aspects of the problem,
and especially those that are not provided by
the relevant international legal instruments ”
The result of work in this direction was the UN
Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances [7], adopted at a
conference in Vienna in December 1988.

Its participants noted the trend of growth
in “illegal production, demand and turnover of
narcotic drugs and psychotropic substances”,
as well as the fact that children often become
consumers of the potion. In the preamble to the
treaty, its participants note that the availability of
these substances is also one of the reasons for the
growth in the illegal production of narcotic drugs
and psychotropic substances [8].

The convention is a framework agreement
for international cooperation in the fight against
drug trafficking. Its members made a commitment
to eradicate or reduce the demand for drugs. The
Vienna Convention covers a wide range of issues
related to the functioning of the international drug
control system.

It defines a comprehensive set of measures
to combat drug trafficking, including provisions
against money laundering and diversion of parent
chemicals. It also provides for the discovery,
freezing and confiscation of income and property
obtained from drug trafficking, the extradition of
drug couriers and the initiation of criminal cases.

The conventionhasexpandedthelistofoffenses
related to drugs and psychotropic substances. In
particular, member states may criminalize “the
production, extraction, preparation, offer, offer
for the purpose of sale, distribution, sale, supply
under any conditions, mediation, transfer, transit,
transportation, import or export of any drug or
any psychotropic substance “; cultivation of opium
poppy, coca bush or cannabis; manufacturing,
transportation or distribution of equipment,

materials or substances intended for the
cultivation, production or manufacture of drugs
or psychotropic substances.

The countries that have signed this Convention
are invited to amend their legislation so that
courts considering offenses involving drugs and
psychotropic substances can take into account
as aggravating circumstances the group nature
of the crime, the participation of the accused in
other crimes or in the activities of an international
criminal group, the use of violence or weapons
involving minors.

Each member state sets the statute of
limitations for such crimes independently. The
parties to the Convention are also given the right
to independently develop measures necessary for
the confiscation of proceeds from illegal activities
with drugs, as well as the drugs themselves. The
convention provides for cooperation of states
in the fight against drugs, directly or through
international organizations.

In addition, the 1988 UN Convention against
[llicit Traffic in Narcotic Drugs and Psychotropic
Substances establishes the use of the terms
“physical movement of a psychotropic substance
from one state to another state” as a definition
of export and import for any drug. In Art. 3
States parties to the Convention are encouraged
to take such measures as may be necessary to
criminalize the export or import of any narcotic
drug or any psychotropic substance under their
laws in violation of the 1961 (amended), 1971
Conventions and 1988 year.

A characteristic feature of this convention
is that it reflects the desire of states to jointly
suppress criminal activities related to drug
trafficking by addressing the root causes of drug
abuse, including the illicit demand for them and
the huge profits generated from the sale of drugs.
This is undoubtedly an indicator of the serious
attention of the parties to the agreement to the
transnational scale of the drug trade.

In addition to the specialized conventions of
the United Nations, which are entirely aimed at
combating drug trafficking, the provisions of some
other universal acts, the regulation of which are
aimed at completely different spheres of interstate
relations, meet similar goals and objectives. For
example,theoperationoftheabove UN Conventions
of 1961, 1971, and 1988 is supplemented by the
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application of the provisions of the International
Convention on Mutual Administrative Assistance
in the Prevention, Investigation and Suppression
of Customs Offenses of 1977, or rather its Annex
X “Assistance in the fight against smuggling of
narcotic drugs and psychotropic substances "[9].

Research findings

This international legal act is of interest in
relation to the definition of “smuggling of drugs
and psychotropic substances” enshrined in it.

In accordance with Art. 1 (d) “smuggling
of drugs and psychotropic substances” means
“deception of customs, consisting in the movement
of drugs and psychotropic substances across the
customs border in any hidden form.” The term
“customs cheating” means “a customs offense in
which a person deceives customs and thus partially
or completely avoids paying import or export
duties and taxes, or bypasses bans or restrictions
established by customs legislation, or obtains
other benefits in violation of customs legislation.”

In addition, this Convention calls on the
States parties to consider offenses related to drug
smuggling only in the context of the 1961 United
Nations Convention. substances, etc. In addition
to international acts that are binding, imperative
for the participating States, the United Nations
has adopted many acts of a recommendatory
nature, which, while not having a binding force,
nevertheless, are an important component of
the universal international legal mechanism for
combating illicit drug trafficking and psychotropic
drugs. substances.

First of all, it is important to note the
significant role of the UN General Assembly. So,
in its resolution of February 23, 1990 at the 17th
special session of the UN General Assembly, it
adopted the Political Declaration and the World
Program of Action in the field of international
cooperation against illicit production, supply,
demand, circulation and distribution of narcotic
drugs and psychotropic substances [10].

The World Program of Action has become
a document that accumulates a detailed and
comprehensive list of measures, the joint and
coordinated implementation of which will
allow states to move forward in solving this
global problem. Continuous monitoring of the
implementation of the World Program of Action in
accordance with paragraph 97 is entrusted to the
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UN Commission on Narcotic Drugs. To assist the
Commission in this, more than 60 governments
have provided information to the UN Board on
Narcotic Drugs on activities to implement the
World Program of Action.

The General Assembly has been actively
working in the past few years as well. At the same
time, the UN General Assembly seeks to cover all
aspects of drug trafficking. Thus, considerable
attention is paid to the problem of combating the
legalization of proceeds from drug trafficking.
At its regular session on October 22, 1997, the
General Assembly called on all states to apply the
provisions of the 1988 UN Convention against
[llicit Traffic in Narcotic Drugs and Psychotropic
Substances aimed at curbing money laundering.

One of the results of the XX Special Session of
the UN General Assembly held in June 1998 in New
York was the adoption by the UN member states
of the Political Declaration and the Declaration on
Guiding Principles for Drug Demand Reduction
[11].

Although the provisions of the Declaration on
the Guiding Principles for Drug Demand Reduction
cover mainly the area of prevention and focus on
drug demand reduction, their application forms
an integral part of the in t ernational strategy
to combat the smuggling of narcotic drugs and
psychotropic substances. The world community
recognizes that it is nece s sary to make active
efforts both in the direction of suppressing the
illicit production and distribution of drugs, and in
the prevention of their abuse.

Unlike the previous docume nt, the Political
Declaration is aimed at solving the drug problem
[12] in general. Its significance lies in the fact that
through this document it was possible to draw the
attention of governments to new trends in the field
of drug trafficking. In particular, the declaration
reflected the reaction of the participants in the
special session of the UN G eneral Assembly to
the rapid growth of illegal export and import of
synthetic drugs.

Note that the trend of displacement of drugs
of plant origin (marijuana, hashish) from illegal
markets with synthetic and psychotropic drugs is
observed in many regions of the world, which was
repeatedly noted in the final documents of the UN,
Interpol and reports of the International Narcotics
Control Board. Given the increasingly organized
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nature of drug smuggling, the participants in
the Political Declaration pledged to promote
multilateral and bilateral cooperation between
judicial and law enforcement agencies in the fight
against criminal organizations involved in drug-
related crimes.

The important role of the declaration also lies
in the fact that, along with declarative statements,
the document contains specific provisions securing
the need to take these measures by a certain date.
Thus, at present, under the auspices of the United
Nations, an integral legal basis for international
cooperation in the fight against drug trafficking
has been formed. At the same time, the universal
international legal mechanism in this area is not
limited to the adoption and implementation of
international conventions.

A significant contribution to the functioning
of such a mechanism is made by the system of
specialized bodies created within the framework
of the United Nations, the main purpose of which
is to coordinate international cooperation of
states in the fight against illicit trafficking in drugs
and psychotropic substances. However, despite
the commonality of goals and objectives, each of
these bodies has specialized functions.

The United Nations Office on Drugs and Crime
(UNODC), headquartered in Vienna, is working
globally to combat drug trafficking, organized
crime and international terrorism, that is, with
what UN Secretary General Kofi Anan called “anti-
civilian »Elements of society[13].

The Department includes:

- United Nations International Drug Control
Program (UNDCP);

- Center for International Crime Prevention.

UNDCP directs all United Nations drug control
activities.Ithelpstracktrendsthatare exacerbating
drug addiction, drug production and trafficking;
assists governments in creating structures and
strategies to combat drugs; provides technical
assistance in the fight against drugs; promotes
the practical implementation of the drug control
treaties; and also serves as a global center of
excellence and information repository [14].

Review of research findings

Another UN body designed to coordinate
cooperation between states in the fight against
drug trafficking is the Commission on Narcotic
Drugs, whichisa functional commission of ECOSOC.

It serves as the main intergovernmental policy-
making and coordinating body for international
drug control.

With its 53 member states, the Commission
analyzes the situation with drug addiction and
drug trafficking on a global scale and prepares
proposals for strengthening international drug
control. It monitors the implementation of the
international drug treaties and the guidelines and
measures endorsed by the General Assembly.

She also leads the activities of UNDCP. The
activities of the Commission’s five subsidiary
bodies promote cooperation and coordination at
the regional level in Africa, Asia and the Pacific,
Europe, Latin America and the Caribbean, and the
Middle East. Another UN entity, the International
Narcotics Control Board has 13 members
and is an independent body that assists and
monitors governments’ efforts to implement the
international drug control treaties.

It seeks to limit the availability of drugs used
for medical and scientific purposes and to prevent
their being diverted into illegal channels. The
Board sets limits on the amount of drugs countries
need for medical and scientific purposes, and also
dispatches investigative missions and technical
visits to countries where the drug situation is
spiraling out of control.

An essential role in the system of international
drug trafficking is played by the annual reports
of INCB, which are communicated to the parties
to the Convention and then published by the
UN Secretary General. The reports analyze the
drug control situation around the world so that
Governments are kept informed of existing and
potential situations that could jeopardize the
achievement of the goals of the international drug
control treaties.

The reports also allow drawing the attention of
states to the achievements in the fight against the
illegal distribution and use of drugs and the facts
of non-fulfillment by the parties to the treaty of
their obligations, during the preparation of annual
reports. The Committee uses reports submitted to
INCB by governments, information from bodies
and organizations of the UN system, as well as
information received through other international
and regional organizations.

Thus, the annual report of the International
Narcotics Control Board (INCB), published on
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February 23, 2000 [15], highlighted the need
for coordinated efforts to ensure sufficient
quantities of drugs for medical purposes,
especially in developing countries. In today’s
world, where illicit drug use is constantly
growing with the connivance of individual
government officials, the Vienna-based INCB
is particularly concerned about the fact that
people who could make their lives easier with
drugs, such as in cases of advanced cancer, are
denied access. reliable pain relievers such as
morphine and other opiates.

The contrast to this shortage of painkillers
in developing countries is the problem of
oversaturation in developed countries. The
high consumption of amphetamines and other
stimulants of the nervous system in the Americas
and the over-popularity of hypnotics and
stimulants such as benzodiazepines in Europe are
also a big problem for INCB.

The lack of a legislative framework, the
paucity of information to assess the reliable
situation in various countries, on the one hand,
coupled with aggressive marketing strategies of
pharmaceutical companies and dubious treatment
methods, on the other hand, all this leads, in the
opinion of the Committee, to a situation in which
developing countries are experiencing a shortage
of the most essential drugs, and in developed
countries - excessive consumption of psychotropic
substances.

In this regard, the Committee recommends
that national governments adopt a more flexible
and humane approach, based on a functional
drug management system that is in accordance
with existing international agreements, but at the
same time capable of controlling drugs for medical
purposes, especially in developing countries and
extreme conditions of humanitarian disasters.

As you can see, within the framework of
the UN there is currently a large organizational
mechanism for countering the illicit trafficking
in drugs and psychotropic substances. However,
as practice shows, over the past decades, this
problem has not only not diminished, but has
acquired a truly global scale, and continues to
worsen.

For example, in 2021, opium production
in Afghanistan increased by 8% to 6,800 tons.
This is stated in a new report from the UN Office
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on Drugs and Crime, the press service of the
organization said. The agency warned that the
increase means 320 tons of pure heroin will enter
markets around the world. The report also notes
that Afghanistan supplies 80% of all consumers
in the world with opiates. In 2020, 85% of all
opium was produced in this country. According
to UNODC. Profits from opiate production ranged
from $ 1.8 billion to $ 2.7 billion in 2021, and
sales outside the country brought in even more
revenue [16].

These figures show that the problem of
drug trafficking continues to worsen, despite
the creation and functioning of both universal
and regional international legal mechanisms
of counteraction. The reasons for this situation
are quite objective and are mainly reduced to
organizational aspects. To a large extent, this also
applies to the United Nations, whose ramified
network of bodies is sometimes not linked in its
activities by common areas.

The literature has repeatedly emphasized
that the specialized organizations and bodies
operating under the auspices of the UN sometimes
duplicate each other’s functions, which does not
contribute to an increase in the effectiveness
of global cooperation in the fight against the
spread of drugs. At the same time, the global drug
trade industry is improving and becoming more
cohesive.

Determining the role of the United Nations
in countering the illicit trafficking in drugs and
psychotropic substances, one should recognize its
leading positionsin this matter. Thisis due not only
to the all-encompassing and most representative
in terms of the number of participants in those
programs that are implemented under the
auspices of the UN.

Conclusions

A more important factor, which directly
testifies to the leading role of the United Nations
in the fight against illicit trafficking in drugs and
psychotropic substances, is the basic, fundamental
nature of activities to establish international
cooperation in this area. First of all, within its
framework, basic international conventions
were developed, which formed the basis for the
international legal mechanism of cooperation
between states in combating the drug threat, as
well as a number of acts of “softlaw” (declarations,
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resolutions, programs, strategies, etc.), which
made it possible to formulate international legal
positions in this area.

It was the UN documents that formed the
basis of numerous regional international legal
mechanisms for countering drug trafficking. It is
the global international monitoring carried out
by the specialized bodies of the Organization that
allows individual states to build their own and
jointly with other states strategy and tactics of
countering drug crime.

And, finally, it is the United Nations that acts as
a political instrument that allows coordinating the
positions of representatives of different countries
and continents, who sometimes have different
views even on such a problem that would seem
obvious to all. Despite all the difficulties that the
UN is currently experiencing, the determination of
states to cooperate within the framework of this
organization on countering the illicit trafficking
in drugs and psychotropic substances does not
weaken.

Undoubtedly, the international legal
mechanism for combating the drug threat created
under the auspices of the United Nations will
continue toimprove in the future, since the need for
amore comprehensive approach to the problem is
obvious, and therefore deeper integration in issues
of interaction, which only the UN can provide.
In particular, the analysis makes it possible to
propose to formulate within the UN framework a
special institutional mechanism for coordinating
the activities of regional organizations to counter
the drug threat.

In conclusion, it can be noted that thanks to
the adoption of the universal international drug
control treaties, it was possible to achieve a
reduction in the manufacture and trade of many
controlled substances. The universal international
legal mechanism created to date, supplemented
by the action of the appropriate national legal
means, makes it possible in a sufficiently effective
form to counteract the illicit distribution of drugs
on a global scale.
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NIZOLARNI TINCH YO‘L BILAN HAL QILISH VOSITASI
SIFATIDA XALQARO TERGOV KOMISSIYALARI
TUZISHNING XALQARO-HUQUQIY ASOSLARI
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“Xalgaro huquq va inson huquglari”
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Annotatsiya. O'tgan asrning boshlarida xalqaro tergov komissiyalari dastlab davlatlar tomonidan xalgaro
nizolarni tinch yo‘l bilan hal etishga ko‘maklashish magqsadida tuzila boshlangan. Xalgaro hamjamiyatda
Birlashgan Millatlar Tashkiloti tashkil etilgandan so‘ng xalqaro tergov komissiyalari xalgaro maydonda inqirozli
vaziyatlarni tekshirish, xalqaro huquq doirasida buzilgan holatlar haqida to‘liq xabardor bo‘lish va aybdorlarning
aybdorlik masalalarini hal qilish maqgsadida tuzib kelinmoqda. Shu bilan bir qatorda xalqaro tergov komissiyalari
faoliyatiga bugungi kunda genotsid, insoniyatga qarshi jinoyatlar, urush jinoyatlari, inson huqugqlarining
buzilishlari bilan bog‘liq vaziyatlarni o‘’rganish va tergov qilish maqsadida ko‘proq ehtiyoj sezilmoqda. Bir soz
bilan aytganda, xalqaro tergov komissiyalari xalgaro huquqning inson huquqlari, xalqgaro gumanitar huquq va
xalgaro jinoyat huquqi sohalarida sodir etilgan huquqbuzarliklarni o‘’rganish maqsadida murojaat etiladigan
xalqaro huquq institutlaridan biri bo‘lib qoldi. Komissiyalar tuzish, o’z navbatida, xalqaro huquqda ozining
huquqiy asoslariga ega. Ushbu maqolada muallif xalqaro tergov komissiyalari tuzishning huquqiy asoslari va
samarali faoliyatini ilmiy asoslab bergan. Shuningdek, mazkur faoliyatni yanada rivojlantirish bilan bog‘liq fikr-
mulohazalar yuritgan.

Kalit so‘zlar: tergov, komissiya, xalqaro huquq, konvensiya, deklaratsiya, nizo, tinch, Jeneva, Gaaga, konferensiya.

MEXXYHAPOJHO-IIPABOBAAl OCHOBA /11 CO3JJAHUA MEXIYHAPOJAHBIX KOMUCCUH IO
PACCJIEAJOBAHUIO KAK CPEJCTBA MUPHOTI'O YPETYJIMPOBAHHA CIIOPOB

Jdram6epaueB luamon AnuiepoBuY,
CTapIUUi npenojaBatesib Kadepbl
“MexxayHapo/jHOe MPaBo U NpaBa yesioBeka”
TaukeHTCKOTO rocyJapCTBEHHOI0
I0PUANYECKOI'0 YHUBEPCUTETA

AHHOMayus. B Hauase npow1020 eeka MexAyHAPOOHble KOMUCCUU NO pacc/1edo8aHU Nep8oHaYa/abHO
cosdasaauckb zocydapcmeamu ¢ yeavk codelicmeuss MUPHOMY Ype2yAupoeaHur mexicdyHapodHbIX Cnopos.
Ilocne co3danusi Opeanuszayuu O6BeduHeHHblx Hayull e medxcdyHapodoHom coobujecmse ¢opmupyromcs
MedxcdyHapoOdHble Komuccuu no paccaedosaHuro ¢ Yeabl paccnedo8aHusi KpU3UCHbIX cumyayull Ha
MeHcdyHapodHoU apeHe, N0AH020 UHPHOPMUPOBAHUS O CAYHASIX HAPYWEHUL 8 pamMKax MexcdyHapodHo20 npasa
U peweHUsi 80nNpoco8 BUHbI BUHOBHbLIX. Hapsady ¢ smum desmesnbHOoCMb MedOyHAPOOHbIX CAe0CMBEHHbIX
KoMumemos ce2o00Hs1 8ce 6Gosiee Heobxoduma 0151 pacc/iedo8aHus, 8 mom 4vuc/ae cumyayull, C8s3aHHbIX C
2eHOYUOdOM, npecmynjeHusMu NpPomue 4es08€4HOCMU, 80EHHbIMU NpPecmynaeHusMu, HapyweHusMu npas
yesnoseka. O00HUM €1080M, KOMUCCUU CMAAU OOHUM U3 UHCMUMYMO8 MexdyHapodHO20 hpasd, K KOmopomy
obpawaromcs ¢ Yyeavio paccaedo8aHuss HaApyweHull, C08epUEeHHbIX MeXCOyHApoOdHbIM NPA8oM 8 obaacmu npas
yes08eKka, MeHAYHaAPOOH020 2yMAHUMAPHO20 NPA8a U MeXAYyHapodH020 Y20108H020 npasd. B ceoto ouepeds,
cuumaemcs, Ymo co30aHue KOMUCCcUll umeem c8010 CO6CMBEHHYI0 NPABOBYH OCHOBY 8 MeXHCOYHAPOOHOM npase.
B daHHOll cmambe asmop Hay4Ho 060cHO8a/ npasosyo 6a3y u agpekmusHyo dessmeabHOCMb N0 CO30AHUIO
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MeHcAYHapoOHbIX cedcmBeHHbIx Komuccull. Takdce 6bli1u 8bICKA3AHbI 3aMeYaHuss No nogody daabHeliwezo

pasgumusi 3molil desime/sbHOCMLU.

Katoueavle cno8a: paccaedogaHue, Komuccusi, MexcdyHapodHoe npago, KOH8eHYUsl, 0eKAapayusi, Cnop, MUpHbli,

Kenesa, l'aaza, koHgpepeHyus.

INTERNATIONAL LEGAL FRAMEWORK FOR THE ESTABLISHMENT OF INTERNATIONAL
COMMISSIONS OF INQUIRY AS A MEANS OF PEACEFUL SETTLEMENT OF DISPUTES

Egamberdiyev Dilshod Alisherovich,
Senior Lecturer of the Department of
International Law and Human Rights of
Tashkent State University of Law

Abstract. At the beginning of the last century, international commissions of inquiry were initially created by States
to promote the peaceful settlement of international disputes. After the creation of the United Nations, International
Commissions of Inquiry are formed in the international community in order to investigate crisis situations in the
international arena, fully inform about cases of violations within the framework of international law and resolve
issues of guilt of the perpetrators. At the same time, the activities of international investigative committees are
increasingly necessary today to investigate and investigate situations related to genocide, crimes against humanity,
war crimes, and human rights violations. In short, the commissions have become one of the institutions of international
law to which they turn in order to investigate violations committed by international human rights law, international
humanitarian law and international criminal law. In turn, it is believed that the creation of commissions has its
own legal basis in international law. In this article, the author scientifically substantiated the legal framework and
effective activities for the creation of international investigative commissions. Comments were also made on the

further development of this activity.

Keywords: investigation, commission, International law, convention, declaration, dispute, peaceful, Geneva, The

Hague, conference.

Kirish

Dunyo hamjamiyatida sodir bo‘layotgan tur-
li vogea va hodisalar shundan dalolat bermoq-
daki, xalgaro huquqiy munozaralar atrofida
tergov komissiyalari tuzish hamda ular faoliya-
tini o‘rganish bilan bog‘liq asoslar ilmiy va si-
yosiy munozaralarga sabab bo‘lmoqda. Chun-
ki mazkur faoliyat 10 yoki 20 yil ilgari tash-
kil etilgan komissiyalarga qaraganda hozirda
tez-tez tuzilmoqda. Natijada bevosita xalqaro ji-
noyat huquqi faoliyat doirasiga shunchalik singib
ketdiki, bu, o'z navbatida, ularning huquqiy ma-
gomi, predmet sohasi va vakolatlari to‘g'risida
turli bahs-munozaralarni keltirib chigarmoqda.

Xalgaro sudning doimiy palatasi 1924-yil
30-avgustdagi Mavromatis ishi bo‘yicha sud qa-
rorida xalqaro nizoga “qonun yoki fakt bo‘yicha
kelishmovchilik, nizoning huquqiy tomoni yoki
ikki tomonlama manfaatlar to‘gqnashuvi” deb
ta’rif berdi [1; 2]. Ushbu ta’rif shuni ko‘rsatdi-
ki, xalgaro nizolarning mazmuni tomonlarning
huquqiy fikrlaridagi farq bilan cheklanib qolmay,
ular o‘zaro munosabatlarining haqiqiy holatlarini
har xil talqgin qilish imkoniyatlarini ham gamrab
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oladi. Nizolarni tinch yo‘l bilan hal etish usullari
ham kelishuv (muzokaralar, vositachilik, tergov)
va sud qarorlari faktik garama-qarshiliklarini
bartaraf etishga yo‘naltirilishi mumkin. Nizolar-
ni tinch yo‘l bilan hal etish usullarining ba’zilari
uchun faktlarni aniqlash majburiy element hi-
soblanadi (tergov, yarashuv va sud jarayonlari).

Material va metodlar

Ushbu magqola yuzasidan ilmiy izlanishlar
natijasida muallif tomonidan bir nechta huquqiy
tadqiqot metodlaridan foydalanildi.

1. Qiyosiy-tahlil metodi. Ushbu metoddan ma-
golada tahlil gilingan xalqaro hujjatlarning maz-
munini giyoslash orqali umumiy hamda o‘ziga xos
jihatlarini tagqoslash jarayonida foydalanildi.

2. Formal-logistik tahlil. Ilmiy izlanish ja-
rayonida 1899- va 1907-yillarda qabul qilingan
“Nizolarni tinch yo‘l bilan hal etish to‘g‘risida”gi
Gaaga konvensiyalari, BMT Ustavida belgilangan
goidalar, 1929-yilda gabul qilingan Jeneva kon-
vensiyalari, 1947-yilda qabul qilingan “Xalqa-
ro fuqaro aviatsiyasi to‘grisida”’gi Konvensiya,
1991-yil BMT Bosh Assambleyasining “Xalqaro
tinchlik va xavfsizlikni ta’'minlash bo‘yicha faktlar-
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ni aniqlash to‘g'risida”gi Deklaratsiyasi, 1957-yil
29-aprelda Strasburgda gabul gilingan “Nizolarni
tinch yo‘l bilan hal qilish” bo‘yicha Yevropa kon-
vensiyasi, 1991-yilda qabul qilingan “Transche-
garaviy kontekstda atrof-muhitga ta’sirni baho-
lash to‘g'risida”gi Konvensiya hamda 1997-yilda
gabul qgilingan “Xalgaro suv oqgimlaridan noqo-
nuniy foydalanish huquqi to‘g‘risida”gi Konvensi-
ya normalarini sharhlash va ular mazmunini ochib
berishda formal-logistik metodga murojaat etildi.

3. Bugungi kunda sohadagi mavjud huquqiy
holatning kelib chiqish sabablarini tahlil qilish
va asoslash jarayonida muallif tomonidan em-
pirik metod hisoblangan tarixiy-huquqiy metod
go‘llanildi. Bundan tashqari, maqolada mavzu
yuzasidan muallifning nazariy fikr-mulohazalari
ham bayon etilgan. Bunda muallif doktrinal
huquqiy tadqiqot metodlaridan foydalangan.

Tadqiqot natijalari

Nizolarni hal qilish vositasi sifatida tergov
komissiyalari faoliyatini ilk bor tartibga soluvchi
xalgaro hujjatlar bu, albatta, 1899- va 1907-yil-
larda gabul qgilingan “Nizolarni tinch yo‘l bilan hal
etish to‘g'risida”gi Gaaga konvensiyalaridir.

Xalqaro tergov komissiyalarining nizolarni
tinch yo‘l bilan hal qilish mexanizmi huquqiy to-
mondan 1899-yilda qabul qilingan Gaaga konven-
siyasida mustahkamlab qo‘yildi. Konvensiyaning
9-moddasiga ko‘ra, “shon-sharaf va hayotiy man-
faatlarga ta’sir qilmaydigan xalgaro nizolar yuza-
ga keladigan bo‘lsa, imzolovchi davlatlar o‘zaro
kelishuv asosida faktlarni aniqlash maqsadida
xalgaro tergov komissiyalari tuzishi va tergov olib
borishi mumkin [3]”. Bundan ko‘rinib turibdiki,
davlatlarning shon-sharafi va ularning hayotiy
manfaatlariga ta’sir gilmaydigan xalqaro nizolar
yuzaga kelgan taqdirda, xalqaro tergov komissi-
yalari bevosita nizolarni tinch yo‘l bilan hal etish
usulidan foydalanishi mumkin.

Tergov komissiyasi tashkil etish uchun taraf-
lar “tekshirishi kerak bo‘lgan faktlarni aniqlashi
shart”. Bunda yuritish tartibi va komissiya a’zola-
rining vakolatlari doirasi to‘g'risida bitim tuziladi
(10-modda). Davlatlarning komissiya bilan ham-
korlik qilish majburiyatlari 12-moddada mustah-
kamlangan. Tergov natijalariga ko‘ra hisobot tu-
ziladi. Bu arbitraj qarorlari bilan bog‘liq bo‘lma-
gan holda, faqat faktlar bilan bog‘liq bo‘lishi
mumkin. Tomonlar tergov natijalarini tan olishda
erkindirlar (14-modda).

Dastlab mazkur tergov komissiyalarining
ishlash tizimi, tergov olib borish jarayoni har bir
tuzilgan komissiya uchun vaqtinchalik ad hoc tar-
tibda belgilangan. Lekin bu tizim o‘zini oqlamadi
va natijada 1907-yilda gabul qilingan “Nizolarni
tinch yo'l bilan hal etish to‘g‘risida”gi Gaaga kon-
vensiyasida xalqaro tergov komissiyalari faoli-
yati to‘liq belgilab qo‘yildi (9-36-moddalar) [4].
Tergov komissiyalarining aniq maqgsadi xolis va
adolatli tergov orqali faktlarni aniglash hamda
garor qabul gilishga ko‘maklashish deb belgilandi
(9-modda). Tomonlarning tergov komissiyasini
tashkil etish to‘g‘risidagi kelishuvda komissiya-
ning joylashuv joyi, uning ko‘chib yurish huquqji,
komissiya doirasida ishlatiladigan til va tergov
ishtirokchilari foydalanishi mumkin bo‘lgan til,
har bir tomon faktlar va boshqa dalillarni taqdim
etishi shart bo‘lgan muddatlar ko‘rsatilishi mum-
kin (10-modda). Tergovni tashkil etayotgan dav-
latning roziligi bilan uning hududida tergov olib
borish mumkin (20-modda). Komissiya taraflar-
dan holat bo‘yicha tushuntirish va boshga ma’lu-
motlarni taqdim etishini so‘rashga haqli (22-mod-
da). Agar taraflar va komissiya o‘rtasidagi o‘zaro
hamkorlik doirasida komissiya talablarini baja-
rish davlatning “suvereniteti va xavfsizligiga” tah-
did solsa yoki buzish bilan bog‘liq bo‘lsa, komis-
siya bilan hamkorlik bekor qilinishi mumkin
(24-modda). Agar komissiya tomonlarning rozili-
gi bilan boshqacha garor qabul qilmasa, komissi-
ya yig'ilishlari, tergov bayonnomalari va boshqa
hujjatlarning maxfiyligi saqlanadi (32-modda).
Ammo konvensiyaning 34-moddasiga ko'ra,
yakuniy hisobot komissiyaning ochiq yig‘ilishida
o‘qiladi. 35-moddaga ko‘ra, komissiya hisobotini
gabul qilish tomonlar xohishiga bog'lig, ya’'ni to-
monlarga biror-bir majburiyat yuklanmaydi. Shu
bilan birga, komissiya faoliyatini moliyalashti-
rish bevosita konvensiyaning 36-moddasiga ko‘ra
taraflar o‘rtasida teng taqsimlanadi.

Diplomatik nuqtayi nazardan ikki konven-
siyaning o‘zida tergov komissiyalari huquqiy
tabiatining bir necha jihatlari sanab berildi. Bi-
rinchidan, 1907-yilda gabul gilingan konvensiya-
ga ko‘ra, “komissiyaning oxirgi xulosasi faktlarni
aniqlashga qaratilgan tavsiyaviy xarakter kasb
etadi va komissiya hech gqanday qaror qabul qil-
maydi [5]”. Ikkinchidan, Gaaga konvensiyasining
35-moddasiga ko‘ra, ushbu hisobot majburiy
kuchga ega emas, aksincha, ishtirokchi davlatlar-
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ga hisobotda ta’sir ko‘rsatish choralarini tanlash
imkoni beriladi. Uchinchidan, 1899-yilda gabul
gilingan konvensiyaning 13-moddasida belgi-
langan qoidaga muvofiq, hisobot fagat tomonlar
e’tiboriga yetkaziladi va oshkora e’lon gilinmasli-
gi aniq belgilab qo'yildi. Biroq 1899-yilda belgi-
langan qoidalardan farqli o‘laroq, 1907-yil Gaaga
konvensiyasining 34-moddasiga ko‘ra, hisobot
komissiyaning ochiq yig‘ilishida o‘qilishi kerakli-
gi belgilandi.

Shuningdek, tergov =xalgaro gumanitar
huqugning manbasi hisoblangan bir gator kon-
vensiyalarda ham mustahkamlab qo‘yilgan.

1977-yildagidiplomatikkonferensiyadaxalqa-
ro gumanitar huquqda faktlarni aniglash bo‘yicha
tergov komissiyalarini hayotga tatbiq etishga doir
bir nechta harakatlar amalga oshirildi [10]. Bun-
dan magsad, albatta, to‘rtinchi Jeneva konvensi-
yasiga qo‘shimcha I protokolning 90-moddasiga
ko‘ra, xalgaro gumanitar huquqning qo‘pol bu-
zilishiga nisbatan va shunga o‘xshash huqugbu-
zarliklar to‘g‘risidagi da’volarni tekshirish hamda
tergov bilan shug‘ullanish uchun doimiy faktlarni
aniqglash komissiyasi (xalqaro tergov komissiya-
si) tashkil etish edi.

Birinchi Jahon Urushidan keyin xalqaro may-
donda tinchlik va xavfsizlikni ta’'minlash magqgsa-
dida Millatlar Ligasi tashkilotiga asos solindi. Liga
Nizomining 11-, 13-, 15- va 17-moddalarida [11]
tergov komissiyalari tuzish va ular faoliyatini
amalga oshirish tartibi belgilangan.

Nizomning 11-moddasiga ko‘ra, “Har ganday
urush yoki urush tahdidi... Ligani giziqtiradi va
Liga bevosita xalqlar tinchligini samarali himoya
qilish magsadida tinchlik bilan bog‘liq choralar
ko‘rishini e’lon qiladi”. Shuningdek, 15-moddaga
binoan, “Liga a’zolari o‘rtasida yuzaga kelgan nizo
hakamlik sudi yoki sud muhokamasiga taallugli
bo‘lmasa ... nizoni ko‘rib chigish uchun Bosh kotib-
ga topshirish mumkin”ligi aniq belgilab qo'yildi.

Millatlar Ligasi rasman 1945-yilda tugatil-
gandan so‘ng Birlashgan Millatlar Tashkiloti
tashkil etildi. Mazkur tashkilot Ustavining 33- va
34-moddalarida xalqaro tergov guruhlari faoliya-
ti bevosita huqugqiy tartibga solindi. Ustavda ter-
gov komissiyalarining kamida ikkita vazifasi aniq
shakllantirildi.

Ustavning 33-moddasida “tergov” nizolari hal
qilishning boshqa bir gancha shakllari qatorida
nizoni hal qilish mexanizmlaridan biri sifatida
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sanab o'tildi. Ushbu vazifaga ko‘ra, xalqaro may-
donda nizo yuzaga keladigan bo‘lsa, Xavfsizlik
Kengashi davlatlarga nizoni tinch yo‘l bilan hal
qilish mexanizmlarini qo‘llash bo‘yicha murojaat
bilan chigishi mumkin. Bundan ko‘rinib turibdiki,
tergov komissiyalari davlatlar o‘rtasidagi nizolar-
ni hal qilishning alohida vositasi sifatida belgilab
go'yildi. Bosh Assambleya ham davlatlar o‘rtasi-
dagi nizolarni hal qilish vositasi sifatida tergov
komissiyalaridan foydalanishni qo‘llab-quvvatlab
kelmoqda [12].

Shuningdek, Ustavning 68-moddasida shun-
day deyilgan: “Igtisodiy-ijtimoiy kengash iqti-
sodiy va ijtimoiy sohalarda hamda inson huqugqla-
rini ta’'minlash bo‘yicha komissiyalar yoki o'z
vazifalarini amalga oshirish uchun zarur bo‘lgan
boshga komissiyalar tuzadi.” Albatta, BMTning
Bosh Assambleyasi, Xavfsizlik Kengashi va Iqti-
sodiy-ijtimoiy Kengash (ECOSOC) asosiy organ-
lar sifatida xalqaro tergov guruhlarini tuzishi
mumkin. Rivojlanib borayotgan xalqaro huquqda
nizolarni tinch yo‘l bilan hal etish maqgsadi sifa-
tida tergov guruhlari tuzishning huquqiy asosi,
birinchi navbatda, bevosita BMT Ustavining bir
necha moddalarida belgilab qo‘yilgan.

Tadqiqot natijalari tahlili

D.O. Gafarovskiy fikricha, tergov komissi-
yalari faoliyati muvaffaqiyatli natijaga erishish
uchun xizmat qilsa-da, tomonlar “birgalikda qa-
ror qabul qilishi va kelishuvni amalga oshirish”
uchun faktlarni bir xillashtirishlari muhimdir [2].
Muallif fikridan ko‘rinib turibdiki, tergov komis-
siyalari hisobotlari bevosita tomonlar o‘rtasida
kelishuvni amalga oshirishda muhim rol o‘ynay-
di. Komissiyalar tarixidan ma’lumki, ular dav-
latlar o‘rtasida, davlatlar va xalqaro tashkilotlar
o‘rtasida hamda xalqaro tashkilotlar taklifi bilan
tuzilgan va o‘z faoliyatini amalga oshirgan. Shu
nuqtayi nazardan olib garaydigan bo‘lsak, dun-
yoda tinchlik va xavfsizlikni ta’'minlashda xalqaro
huquq subyektlarining birgalikda garor qabul qi-
lishlari muhim hisoblanadi.

Bundan tashqgari, 1929-yilda gabul qilingan
Jeneva konvensiyasidagi urush qonun-qoidalari
buzilishini tergov qilishga doir masalalarni tahlil
qilishda quyidagi masalaga e’tibor garatish lozim:
1929-yilda gabul qgilingan Jeneva konvensiyasi-
ning 30-moddasida “urushayotgan tomonning ta-
labiga binoan, Konvensiyaning buzilishi mumkin
bo‘lgan holatlar bo‘yicha manfaatdor tomonlar
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o‘rtasida kelishuvga asosan tergov boshlanishi
kerak”, deb ko‘rsatilgan [6].

Konvensiyadagi mazkur modda matni o‘sha
vaqtda muhim munozaralarga sabab bo‘ldi va
matn 1929-yilda diplomatik konferensiyada
uzoq vaqt davom etgan ikkilanishlardan so‘ng
tasdiglandi. Konferensiyadagi ko‘plab delegatlar
konvensiyadagi bunday norma bevosita davlat-
larga qarshi sanksiyalar uchun eshik ochib be-
radi, degan hadikda edi. 1934-yilda bo‘lib o‘tgan
XV Qizil Xoch Xalgaro konferensiyasida ushbu
moddani qo‘llash qiyinchilik tug‘dirayotgani
aytildi, chunki bunda taraflar o‘rtasida kelishuv
va to‘g'ridan-to‘g'ri tartib mavjud emas edi [7].
Jeneva konvensiyasining 30-moddasi amaliyot-
da ilk bor 1936-yilda Italiya-Efiopiya o‘rtasida
yuzaga kelgan urush vaqtida qo‘llanildi. Har ikki
tomon Xalgaro Qizil Xoch Qo‘mitasi muhokama-
lariga asosan, konvensiya bo‘yicha himoyalangan
tamg'alardan noqonuniy foydalanish bo‘yicha ter-
gov olib borishga rozilik bildirdi. Tergovda Itali-
ya zaharli gaz moddalaridan foydalangan, degan
da'volar ham paydo bo‘ldi, ammo Italiya urush
usullari tergov doirasiga hech qanday taalluqli
emasligini ta’kidlagan [8].

[taliya urushda zaharli gazlardan foydalan-
ganligi Millatlar Ligasiga ma’lum bo‘lgach, tergov
bevosita siyosiy qarama-qarshiliklarga olib keldi.
Bu esa, o'z navbatida, Xalqaro Qizil Xoch Qo‘mi-
tasining rolini shubha ostiga qo‘ydi. Natijada
1929-yildagi Jeneva Konvensiyasida mustahkam-
lab qo‘yilgan davlatlar o‘rtasida tergov komissiya-
si tuzish amalda qo‘llanilmadi. Xalqaro gumanitar
huquq sohasida tergov samaradorligini oshirish
magqsadida Xalgaro Qizil Xoch Qo‘mitasi 1949-yil-
da o‘tkazilgan diplomatik konferensiyada dav-
latlar da’vo qilgan huqugbuzarliklarni “tergov
qilishni talab qilish” imkonini beruvchi “tergov ja-
rayonini taklif qildi.” Ammo davlatlar uning ba’zi
jihatlarini juda murakkab deb hisoblagani uchun
ushbu taklifni qo‘llab-quvvatlamadi. [9].

Natijada 1929-yilda qabul qilingan konvensi-
yadagi qoida mohiyati 1949-yil Jeneva konvensi-
yalarida, agar tomonlar jarayon bo‘yicha kelisha
olmasa, qaror gabul qilish uchun sudyani birga-
likda tayinlashi kerakligi to‘g‘risidagi tuzatish bi-
lan saqglab qolindi [10].

Yuqorida ko‘rsatib o‘tilgan BMT Ustavida-
gi moddalardan tashqari BMTning bir necha
deklaratsiyalari va konvensiyalarida ham tergov

komissiyalari tuzish bilan bog‘liq normalar mav-
jud. 1991-yil BMT Bosh Assambleyasining Xalga-
ro tinchlik va xavfsizlikni ta’'minlash bo‘yicha
faktlarni aniqlash to‘g‘risidagi Deklaratsiyasi [14]
bunga yaqqol misol bo‘lishi mumkin. Deklaratsi-
yaning 1-moddasiga binoan, “Xalqgaro tinchlik va
xavfsizlikni ta’'minlash bilan bog‘liq vazifalarni
bajarishda BMTning vakolatli organlari barcha te-
gishli faktlardan to‘liq xabardor bo‘lishlari kerak.
Shu magsadda ular faktlarni aniqlash faoliyatini
amalga oshirish imkoniyatini ko‘rib chiqishlari
lozim”. Lekin mazkur deklaratsiya BMTga a’zo
davlatlar uchun majburiy hisoblanmaydi, aksin-
cha, tavsiyaviy xarakterga egadir.

Nizolarni tinch yo‘l bilan hal qilish me-
xanizmlari mintaqaviy tashkilot sifatida Yevropa
[ttifoqiga a’zo davlatlar miqyosida ham 1957-yil
29-aprelda Strasburgda gabul qilingan “Nizolarni
tinch yo‘l bilan hal qilish bo‘yicha Yevropa kon-
vensiya”si asosida tartibga solinishini ko‘rishimiz
mumkin [15]. Yevropa konvensiyasining 5-mod-
dasiga ko'ra, “agar kelishmovchilik yuzaga kelgan-
da, u ilgari manfaatdor tomonlar tomonidan tuzil-
gan vakolatli doimiy kelishuv komissiyasiga ko‘rib
chigish uchun topshiriladi. Agar tomonlar komis-
siyaga murojaat qilishni lozim deb topmasa yoki
komissiya mavjud bo‘lmasa, nizo taraflaridan biri
boshqa tarafga iltimosnoma bilan murojaat qilgan
kundan boshlab uch oy ichida taraflar tomonidan
tashkil etiladigan maxsus kelishuv komissiyasi-
ga beriladi”. “Tergov olib borishda komissiya
bir ovozdan boshqa qaror qabul gilmasa, ush-
bu Konvensiya qoidalarini hisobga olgan holda,
1907-yil 18-oktabrdagi “Xalqaro nizolarni tinch
yo‘l bilan hal qilish to‘g'risida”gi Gaaga konven-
siyasining IIl qismi qoidalariga muvofiq harakat
giladi” (12-modda).

Ma'lumki, zamonaviy xalqaro jamiyat bir asr
oldingi jamiyatga qaraganda ancha tartibga sol-
ingan va institutsionallashgan. Tergov va fakt-
larni aniqlash bo‘yicha qoidalar ham xalgaro
huquqda maxsus shartnoma rejimida yoki ayrim
xalgaro tashkilotlarning ta’sis shartnomalarida
ham o‘rnatilgan [16]. Inson huqugqlari, tinchlik
va xavfsizlikdan tashqari nizolarni hal qilishning
bir usuli sifatida tergov o‘tkazishni nazarda tu-
tuvchi shartnomalarga 1991-yilda qabul qilin-
gan “Transchegaraviy kontekstda atrof-muhitga
ta’sirni baholash to‘g‘risida”’gi Konvensiya (ES-
POO Konvensiya) [17], 1997-yilda qabul qgilingan
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“Xalgaro suv ogimlaridan noqonuniy foydalanish
huqugqi to‘g‘risida”gi Konvensiya [18] va 1947-yil-
da qabul qilingan “Xalqaro fuqaro aviatsiyasi
to‘g‘risida”gi Konvensiya (Chikago konvensiyasi)
larni misol qilib keltirish mumkin.

1991-yil 25-fevralda gabul qilingan “Trans-
chegaraviy kontekstda atrof-muhitga ta’sirni
baholash to‘g‘risida”gi Konvensiya (ESPOO Kon-
vensiya)ning asosiy maqsadi milliy rivojlanish
faoliyatining transchegaraviy salbiy ta’sirlari-
ning oldini olishdir. Ya'ni har xil iqtisodiy faoli-
yat va ularning atrof-muhitga ta’siri o‘rtasidagi
munosabatni o‘rganib, ekologik toza va barqaror
rivojlanishni ta’'minlashdan iborat. Mazkur Kon-
vensiyaning IV Ilovasi bevosita nizolarni hal qi-
lish bo‘yicha ixtiyoriy tergov o‘tkazishni nazarda
tutadi. Tergov nizo yuzaga kelganda, nizoni kel-
tirib chiqargan faoliyatning transchegaraviy ta’si-
rini aniqlaydi. Ushbu tergov komissiyasi a'zolari
ilmiy va texnik mutaxassislardan iborat bo‘lishi
va a’zolarning qaror qabul qilishdagi fikrlari ilmiy
prinsiplarga asoslanishi zarurligi aniq belgilab
go'yildi.

1997-yil 21-mayda gabul qilingan “Xalqa-
ro suv ogimlaridan noqonuniy foydalanish
huquqi to‘g'risida”’gi Konvensiyaning 33-mod-
dasiga ko‘ra, “ushbu Konvensiya, agar tomonlar
0‘z nizolarini boshqa yo‘llar bilan hal gila olma-
sa, faktlarni aniqglash bo‘yicha komissiya tuzishi
mumkin”ligi belgilab qo‘yilgan. Konvensiyaning
33-modda 8-bandiga muvofiq, “Komissiya o'z hi-
sobotini ko‘pchilik ovoz bilan qabul qgiladi... ado-
latli garor gabul qilish uchun zarur deb hisobla-
gan tavsiyalarni tomonlarga taqdim etadi”, shu-
ningdek, “bunday tavsiyalar manfaatdor taraflar
tomonidan adolatli ko‘rib chiqiladi”, deb belgilab
go'yilgan.

Aviatsiya hodisalarini tergov qilish va tek-
shirish, qoida tariqasida “Xalqaro fuqaro aviatsi-
yasi to‘g'risida”gi Konvensiyaning 26-moddasiga
ko‘ra, bevosita hodisa yuz bergan davlat organ-
larida olib borilishi belgilangan. Ya'ni biror dav-
lat hududida havo kemalari bilan bog'liq baxtsiz
hodisa yuz bergan taqdirda, buning natijasida
olim yoki og‘ir shikast yetkazilganda va katta
miqdorda ziyon xavfi yuzaga kelganda, baxtsiz
hodisa tegishli bo‘lgan davlat oz milliy qonun-
chiligida ruxsat etilgan darajada Xalqaro fuqaro
aviatsiyasi tashkiloti tavsiyalariga asosan, halo-
kat holatlarini tekshirib, tergovni amalga oshiri-
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shi mumkin. Shuningdek, mazkur qoida “Xalqaro
fuqaro aviatsiyasi to‘g'risida”gi Konvensiya (Chik-
ago konvensiyasi)ning “Aviatsiyada baxtsiz ho-
disalar va insidentlarni tergov qilish to‘g‘risida”gi
XIII Nlovasi [19] hamda Xalqgaro fuqaro aviatsiya-
si tashkilotining “Aviatsiyada baxtsiz hodisalar
va insidentlarni tergov qilish to‘g‘risida”gi [20]
go‘llanmasida ham batafsil bayon etilgan. Ushbu
konvensiyadan ko‘rinib turibdiki, xalqaro tergov
komissiyalari biron-bir davlatning boshgaruv
tizimiga kiritilmagan va xalqaro munosabatlarda
0‘z nomidan ish olib boruvchi mustaqil organdir.
Lekin yuqoridagi konvensiya normalaridan shuni
tushunishimiz mumkinki, bir qator holatlarda
xalgaro tergov guruhi ishtirokida ichki tekshiruv-
lar ham olib boriladi.

Xulosalar

Tergov komissiyalari tuzishning huquqiy
asosi BMT Ustavining 33- va 34-moddalaridan
tashqari mazkur Ustavning 7-moddasida ham
keltirilgan. Ustavning 7-modda 2-bandiga ko'ra,
BMTning asosiy organlari tomonidan yordamchi
organlar tuzilishi mumkinligi aniq belgilab qo‘yil-
gan. Garchi 7-moddada belgilangan “yordamchi
organ”larning turi aniq ko‘rsatilmagan bo‘lsa-da,
lekin tergov komissiyalarini umumiy ma’noda
yordamchi organ deb olishimiz mumkin. Yordam-
chi organlar bevosita BMTning asosiy organlari
tomonidan tuzilgan Ustavning 7-modda 1-bandi-
da belgilab qo‘yilganiga guvoh bo‘lishimiz mum-
kin.

Danesh Sarushi (Danesh Sarooshi) fikricha,
yordamchi organlar ikki shartga ko‘ra tuzilishi
kerak: ular BMTning asosiy organini tashkil etishi
hamda asosiy organlar rahbarligi va nazorati osti-
da bo'lishi [13]. Ustavning 22- va 29-moddalarida
BMT Bosh Assambleyasi va Xavfsizlik Kengashiga
0‘z vazifalarini bajarishi uchun ganday yordam-
chi organlar zarur bo‘lsa, ularni ta’sis eta oladi,
deb belgilab qo‘yilgan. Zamonaviy tergov komis-
siyalarining Bosh Assambleya tomonidan tuzil-
gan yordamchi organi Inson huquqlari bo‘yicha
Kengash (The Human Rights Council) tomonidan
tashkil etilmoqgda. Mazkur organ 2006-yil Inson
huqugqlari bo‘yicha komissiya o‘rnida tuzilgan.

Yuqoridagi tahlil shundan dalolat beradiki,
BMT Ustavining ayrim moddalariga o‘zgartirish va
go‘shimcha kiritish zamon talabi bo‘lib qolmoqda.
Ustavning 7-modda 2-bandi bilan BMTning asosiy
organlariga yordamchi organlar tuzish vakolati
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berilgan. Agar biz tergov komissiyalarini xalga-
ro xavfsizlik va tinchlikni sagqlash maqgsadida bir
yordamchi organ deb oladigan bo‘lsak, bugungi
kunda BMTning yordamchi organlari tomonidan
tuziladigan komissiyalar ham mavjud. Shundan
kelib chiqgib aytish mumkinki, Ustavning 7-modda
3-bandini quyidagi mazmunda to‘ldirish maqsad-
ga muvofiq bo‘lar edi:

“BMTning asosiy organlari tomonidan tuzil-
gan yordamchi organlar xavfsizlik va tinchlikni
saqlash, inson huquqlari va gumanitar huquq nor-
malari buzilishlarining oldini olish va huquqbu-
zarliklar bo'yicha BMTni ogohlantirish maqsadida
xalqaro huquqda komissiyalar, ekspertlar guruhi,
turli missiyalar tashkil etishi mumkin”

Nizolarni hal qilish vositasi sifatida tergov
komissiyalari fagat inson huquglari buzilishi yoki
xalgaro gumanitar huquq qoidalarining buzilishi
bilan bog'liq vaziyatlarda emas, balki ayrim xalqa-
ro huquq qoidalari buzilishining oldini olish va ni-
zoni hal qilish uchun ham tuzilishi mumkin.

Xalgaro huquqgning turli sohalarida tashkil
etilishidan qat’i nazar, xalqaro tergov komissi-
yalarining predmeti, vazifasi va maqsadi bitta:
ya'ni alohida davlatlar, xalgaro tashkilotlar yoki
umuman, xalgaro hamjamiyat uchun muhim
bo‘lgan voqgealarning haqiqiy holatini to‘liq va
aniq ko‘rsatishdir. Nizolarni tinch yo‘l bilan hal
etish vositasi sifatida tergov komissiyalari pred-
metini dengizda sodir etilgan hodisalar, aviahalo-
katlar, atrof-muhitga zarar yetkazish, xalqaro
gumanitar huquq normalarining jiddiy buzilishi
tashkil etadi. Misol uchun, xalqaro tashkilotlar
tomonidan tuziladigan tergov komissiyalari qoi-
da tariqasida xalgaro gumanitar huquq, inson
huqugqlari buzilishlarini tekshirish, gumanitar in-
girozlarning haqiqiy holatlarini aniqlash, siyosiy
va jamoat arboblari o‘ldirilishi bilan bog‘liq ho-
latlar, ya'ni sodir etilgan huquqgbuzarlik faktlarini
aniglash bilan shug‘ullanadi.

Yuqorida ko‘rib o‘tganimiz, 1899- va 1907-yil-
larda qabul qilingan Gaaga konvensiyalariga

ko‘ra, “tergov natijalari to‘g‘risidagi hisobot faqat
faktlarga taalluqli bo‘lishi kerak..” deb belgilab
go'yilgan. Mazkur normadan ko‘rishimiz mum-
kinki, komissiyalarning asosiy predmeti, bu, al-
batta, huquqgbuzarlik aniq faktlarini aniqlashdir.
Lekin Z.Yedigo (Yihdego, Z.) fikriga ko‘ra, “faktlar-
ni aniglash bo‘yicha zamonaviy komissiyalarning
aksariyati haqiqatni aniqlash va huquqiy ma-
salalar bilan shug‘ullanadi. Bunday normaning is-
tisno yoki aniq belgilangan norma ekanligi ma’lum
emas” [21]. Muallif o'z fikri bilan tergov komissi-
yalari ayrim vaziyatlarda oz predmetidan chetga
chiqgish holatlari kuzatilayotganini ta’kidlamoqda.
Mazkur fikrni rivojlantirib, shuni ta’kidlashimiz
mumkinki, 1899- va 1907-yilda gabul qilingan
Gaaga konvensiyalarida belgilangan normalarga
o‘zgartirishlar kiritish zarur. Chunki ragamlash-
ib borayotgan jamiyatda tergov komissiyalarini
sodir etilgan huqugbuzarlik faktlarini aniqlash
bilan chegaralab qo‘yish xato hisoblanadi. Gaaga
konvensiyalarida, ya'ni 1899-yildagi konvensiya-
ning 14-moddasi va 1907-yildagi konvensiyaning
35-moddasida ko‘zda tutilgan normalarni “ter-
gov natijalari to‘g‘risidagi hisobotda sodir etilgan
huquqbuzarlik, aniglash mumkin bo‘lgan faktlar
va har qanday buzilgan xalqaro huquq normalari
aniq ko‘rsatilgan bo‘lishi kerak, mazkur hisobot
arbitraj qaroriga tenglashtirilishi kerak emas”,
deb o‘zgartirish magsadga muvofiqdir. Mazkur
o‘zgartirish bevosita xalgaro huquqning buzilgan
prinsiplari va normalarini aniq bilish imkonini
beradi. Natijada tergov komissiyalarining zamon
bilan hamnafasligi yanada oshadi.

Xulosa o‘rnida shuni qayd etishimiz joizki,
davlatlar va xalqaro tashkilotlar tomonidan tuzi-
ladigan xalqgaro tergov komissiyalari, o‘z navbati-
da, xalqaro huquqgda jiddiy gonunbuzarliklar
to‘g'risida xabardorlikni oshirish va aybdorlar
javobgarligini belgilashda ijobiy amaliyot yaratib
berdi. Ularning xulosalari va tavsiyalari haqiqat-
ni aniqlashda, adolat va javobgarlikni belgilashda
amaliyotda katta xizmat qilmoqda.
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OLIY TA'LIM SOHASIDA KORRUPSIYAVIY
HUQUQBUZARLIK SHAKLLARI, TASNIFI VA O‘ZIGA
XOS XUSUSIYATLARI
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Annotatsiya. So‘nggi yillarda mamlakatimizda korrupsiyaga qarshi kurashish sohasida muhim tashkiliy-
huquqiy islohotlar amalga oshirilmoqda. Aholining huquqiy ongi va madaniyatini oshirish, jamiyatda korrupsiyaga
qarshi murosasiz munosabatni shakllantirishga yo‘naltirilgan tizimli choralar ko‘rilmoqda. Davlat tomonidan
korrupsiyaga qarshi yo'naltirilgan barcha islohotlar fuqarolarning huquq va manfaatlarini kozlab amalga
oshirilmoqda. Ayniqsa, ta’lim sohasida korrupsiyaga qarshi jadal faoliyat olib borish orqali mustaqil fikrlaydigan,
yuksak ma’naviy-axloqiy fazilatlarga ega, raqobatbardosh kadrlarni tayyorlashga alohida e’tibor qaratilmoqda.
Zamonaviy davlat boshqaruvi rivojlanayotgan va xususiy sektorda kasb turlari shiddat bilan ko‘payayotgan bir
vaziyatda malakali kadrlarga bo‘lgan talabning ortishi va ijobiy natijalarga erishishda yetuk kadrlar xizmatidan
foydalanish hal qiluvchi ahamiyat kasb etayotgani oliy ta’lim sohasida korrupsiyaga qarshi kurashish dolzarbligini
oshirmogqda. Oliy ta’lim sohasida korrupsiyaga qarshi kurashish borasida ilmiy adabiyotlar yetishmasligi va ushbu
yo'nalishda ilmiy tadqiqotlar o‘tkazilmaganligi sababli sohadagi korrupsiya bilan bog'liq nazariy tushunchalarga
alohida e’tibor qaratish lozim. Maqolada oliy ta’lim sohasidagi korrupsiyaviy huquqbuzarlik “shakllari”, “tasnifi” va
o0'ziga xos “xususiyatlari” tushunchalari ilmiy jihatdan tahlil qilingan bo‘lib, ushbu tushunchalarga ta’riflar berilgan.

Kalit so‘zlar: oliy ta’lim, korrupsiyaviy huquqbuzarlik, nazariy tushunchalar, korrupsiyaviy huquqbuzarlik
shakllari, tasnifi, xususiyatlari.

®OPMbI, KJIACCHPUKALIUA U XAPAKTEPUCTHUKA KOPPYIIIIMOHHBIX IPABOHAPYIIIEHUI B
BbICIIEM OGPA30OBAHHUH

KyuykaposB 3adap:xoH KaroM>kx0H yriy,
CaMOCTOSITeJIbHBIM CONCKAaTE b
Axanemuu 'eHepanbHOHM TPOKYpPATYpPHI
Pecny61Mku Y36eKucTaH

AnHomayus. B nocsedHue 200bl 8 cmpaHe nposodsamcsi 3HaYumebHbvle Op2aHU3AYUOHHbIE U Npasogble
pedopmbl 8 Gopvbe ¢ Koppynyuell. Cucmemamuvecku NPUHUMAKOMCS Mepbl NO NOBbIWEHUIO NPABOCO3ZHAHUSA
U Ky/abmypbl HaceseHus, opMuposaHuio 6ecKOMNpoMUCCHO20 OMHOWEHUs K Koppynyuu 6 obujecmse. Bce
aHMUKOppynyuoHHble 20cydapcmeeHHble pedpopmbl ocywecmeastomes 8 uHmepecax epaxcoaH. Ocoboe 8HUMaHue
yoessiemcsi n0020mogKe He3a8UCUMBbLX, KOHKYPEHMOCNOCOOHbBIX KAOPO8 C 8bICOKUMU MOPAJIbHLIMU U IMUYECKUMU
Kauecmeamu nymem UHMEHCUBHOU aHMUKOPPYNYUOHHOU desmesabHocmu 8 cgepe obpaszosaHusi. B ycaosusix
Obicmpo2o ysenuyeHUus Koauvecmea npogecculli 8 co8peMeHHOM 20CY0apCmME8eHHOM ynpasaeHuu U YacmHoM
cekmope pacmywutl cnpoc Ha K8aAu@uUYUupoB8aHHbLU U 3peblil NepCoHA U €20 UCNO0/1b308AHUE UMEIom peuaroujee
3HaveHue 0451 OOCMUJCEHUSI NOJA0NCUMEAbHbIX pe3y/bmamos, Ymo nosvludaem daKmyaabHoCmb 60pbObl C
Koppynyueil 8 svicuieM 0b6pa3osaHuu. M3-3a omcymcmeus Hay4Hol aumepamypsl no 6opbbe ¢ kKoppynyuell 8
sbicuieM 06pas30eaHuu U omcymcemaeusl uccaedosaHull 8 amoll obaacmu oco6oe sHUMaHue caedyem ydeasmbo
meopemuyeckumM KoHyenyusMm koppynyuu e smoi o6saacmu. Takdce npugodumcsi HAY4HbIU aHAAU3 noHsmuil
dopmbl, kaaccugpukayuu u cheyuduyeckux npusHaKkos KOoppynyuoHHbIX NpasoHapyweHull 8 cgepe svicuie2o
06pasosaHusi, daHvl onpedeseHuss Imux NOHAMULL
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Kalouesvle cnoea: svicwee o6pazogaHue, KOppynyuoHHoe npagoHapyuleHue, meopemuveckue NOHSMus,
dopmbl, Kaaccupukayus, xapakmepucmuku KOPpPYNYUOHHO20 NPABOHAPYUIeHUS.

FORMS, CLASSIFICATION, AND CHARACTERISTICS OF CORRUPTION OFFENSES IN HIGHER
EDUCATION

Kuchkarov Zafarjon Kayumjon ugli,
Ph.D. candidate of the Academy of

the Prosecutor General'’s office of the Republic of Uzbekistan

Abstract. In recent years, the country has undergone significant organizational and legal reforms in the
fight against corruption. Measures are being systematically taken to raise the legal awareness and culture of the
population, to form an uncompromising attitude towards corruption in society. All anti-corruption reforms carried
out by the state are carried out in the interests of citizens. Particular attention is paid to the training of independent,
competitive personnel with high moral and ethical qualities through intensive anti-corruption activities in the field of
education. With the rapid growth of professions in modern public administration and the private sector, the growing
demand for qualified personnel and the use of mature personnel are critical to achieving positive results, which
increases the relevance of the fight against corruption in higher education. Due to the lack of scientific literature on
combating corruption in higher education and the lack of research in this area, special attention should be paid to
theoretical concepts of corruption in this area. The article provides a scientific analysis of the concepts of “forms”,
“classification” and specific “signs” of corruption offenses in the field of higher education and defines these concepts.

Keywords: higher education, corruption offense, theoretical concepts, forms, classification, features of

corruption offenses.

Kirish

Korrupsiyadanxolijamiyatvadavlatniyaratish
mamlakat taraqqiyotining mustahkam kafolati
bo‘ladi. O‘zbekiston Respublikasi Prezidenti
Shavkat Mirziyoyev 2018-yil 7-dekabr kuni
Konstitutsiyamizning 26 yilligiga bag‘ishlangan
marosimda so‘zlagan nutqida “Korrupsiya bilan
hech gachon magsadimizga erisha olmaymiz” [1],
deb ta’kidlagan edilar.

Korrupsiyaga qarshi kurashishda oliy ta’lim
muhim ahamiyatga ega soha sifatida ajralib tura-
di, chunki oliy ta’lim mehnat faoliyatiga yo‘llan-
ma beruvchi yakuniy uzluksiz ta’lim bosqichi
hisoblanadi. Mamlakatda oliy ma’'lumotga ega
kadrlarning yetishmasligi, alohida mutaxas-
sislik talab qiluvchi yangi davlat organlarining
tashkil etilishi va uning samarali faoliyatini
yo‘lga qo‘yish, rahbarlik lavozimlarining bo‘sh
golib ketishi hamda malakali rahbarlarning bir
tashkilotdan boshqasiga juda tez o‘tkazilishi
kabi muammolarni Kkeltirib chigaradi.

Ushbumuammolarnihal etishga davlatrahbari
tomonidan alohida e’tibor qaratilmoqda, xususan,
Prezidentimiz Sh.Mirziyoyev 2020-yil 29-dekabr
kuni Oliy Majlisga yo‘llagan Murojaatnomalarida
2020-yilda oliy ta’limga qabul parametrlari
2016-yilga nisbatan 2,5 barobarga o‘sganligini,
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yoshlarni oliy ta’'lim bilan gamrab olish darajasi
9 foizdan 25 foizga ortganligini ta’kidlagan holda,
oliy ta’limga ajratiladigan davlat grantlari soni-
ni kamida 25 foizga oshirishni belgilab berdilar
[2]. Bugungi kunda ushbu ko‘zlangan natijalarga
erishildi.

Biroq ushbu ko‘rsatkich Qozog‘istonda 54
foiz, Qirg‘izistonda 41 foizni tashkil etsa [3, 82-
b.], Yaponiya, Kanada, Fransiya, Shvetsiya, AQSH
davlatlarida, Buyuk Britaniya, Italiya, Koreya
Respublikasida deyarli barcha bitiruvchilar oliy
ta’limga qamrab olingan [4].

Butun dunyoda va mamlakatimizda oliy ta’lim
olishga bo‘lgan intilish juda yuqori va bu boradagi
kuchli ragobat korrupsiyaviy holatlar kelib chi-
gish ehtimolini oshirmoqda.

Hozirda dunyoda 25 mingdan ortiq oliy ta’lim
muassasasi mavjud bo‘lib, [5] ularda 250 million
atrofida talabalar tahsil olishmoqgda. Talabalar soni
yildan-yilga ortib borayotgan bo‘lib, Melburn girol-
lik texnologiyalari universiteti tadqiqotchisi Angel
Kalderon izlanishlariga asosan, talabalar soni
2030-yil 380 mln, 2035-yilda 472 mln, 2040-yilda
594 mln nafarga yetishi ko‘rsatilmoqda [6].

Material va metodlar

Oliy ta’'lim sohasida Kkorrupsiyaviy xavf-
xatarlarning oldini olish, sohada mavjud muam-
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mo va kamchiliklarni bartaraf etishda ilmiy tad-
gigotlar hamda ularning ijobiy natijalari muhim
ahamiyat kasb etadi.

Mamlakatimiz doirasida korrupsiyaga qarshi
kurashish, xususan, oliy ta’'lim sohasida korrupsi-
yaning oldini olish yangi va o‘rganilmagan yo‘na-
lishlardan biri hisoblanadi.

Yuqoridagi asoslarga tayangan holda, oliy
ta’lim sohasida sodir etilgan korrupsiyaviy
huqugbuzarliklarni nazariy jihatdan o‘rganib,
sohadagi huqugbuzarlik “shakllari”, “tasnifi” va
ularning o‘ziga xos “xususiyatlari” tushunchala-
riga alohida to‘xtalish maqsadga muvofig.

Tadqiq etilayotgan mavzuni maqolada yori-
tishda qiyosiy-huquqjiy, tarixiy, tizimli-tuzilmaviy,
mantiqiy, aniq sotsiologik, ilmiy manbalarni kom-
pleks tadqiq etish, induksiya va deduksiya, statis-
tik ma’lumotlar tahlili kabi usullar qo‘llanildi.

Magqgolada oliy ta’lim sohasida sodir etilgan
korrupsiyaviy huqugbuzarliklarning nazariy ji-
hatlari hisoblangan huqugbuzarlik “shakllari”,
“tasnifi” va ularning o‘ziga xos “xususiyatlari”
kabi asosiy nazariy tushunchalar tadqiqot obyekti
sifatida o‘rganildi.

Tadqiqot natijalari va tahlili

Oliy ta’'lim sohasidagi korrupsiyaviy huqugbu-
zarliklar turli xil shakllarda va ko‘rinishlarda so-
dir etiladi.

Shakl tushunchasiga turli yondashuvlar mav-
jud. Masalan, S.Ojegov [7, 2148-b] shakl mazmun-
ning ajralmas gismi, uning mavjudligini ta’min-
lovchi, ifodalanishiga xizmat qiluvchi tushuncha,
deb ta'riflaydi. D.Ushakov esa shakl bu tashqi
ko‘rinish, obyektning tashqi ifodalanishi deb hi-
soblaydi [8, 2157-b.].

Korrupsiyaviy huqugbuzarlik shakllari o‘zi-
ning shakliy xususiyatlari bilan huqugbuzarliklar-
ni bir-biridan farqlash va ajratishda mezon sifati-
da xizmat qiladi.

Shunga ko‘ra, oliy ta'lim sohasida korrup-
siyaviy huqugbuzarlik shakliga oliy ta’lim so-
hasida sodir etiladigan korrupsiyaviy huqugbu-
zarliklarning turli ko‘rinishlari sifatida ta’rif be-
rish mumkin.

K. Kuzina oliy ta’lim sohasidagi korrupsi-
yaviy huquqgbuzarliklarning quyidagi shakllari-
ni ko‘rsatib o‘tgan: davlatga qarashli oliy ta’lim
muassasasida (bundan buyon matnda OTM shak-
lida keltiriladi) budjet mablag‘larining talon-toroj
qilinishi; OTMni akkreditatsiya qilish uchun

pora berish; oliy ta’'limga oid diplom va boshqa
hujjatlarni noqonuniy usulda olish; tanlov nati-
jasini hisobga olmagan holda OTMni ro‘yxatdan
o‘tkazish; talabalarni baholash jarayonida o‘qituv-
chilar tomonidan korrupsiyaviy tovlamachilik
sodir etish; o‘gishni istamagan talabalarning
o‘qituvchilarga korrupsiyaviy bosim qilishi; ham-
kasblar va rahbariyatning mas’ul o‘qituvchilarga
talabalarni qo‘llab-quvvatlash masalasida kor-
rupsiyaviy bosimlar o‘tkazishi [9, 15-b.].

Fikrimizcha, sohadagi korrupsiyaviy huqug-
buzarliklarning quyidagi shakllarini mam-
lakatimiz doirasida ko‘rish mumkin:

- OTMga kirish jarayonida korrupsiyaviy
huquqgbuzarlik sodir etish;

- talabalarni baholash jarayonida korrupsi-
yaviy huquqgbuzarlik sodir etish;

- bitiruv malakaviy ishi yoki magistrlik disser-
tatsiyasini tayyorlash va himoya qilish jarayonida
korrupsiyaviy huqugbuzarlik sodir etish;

- talabalarning davomatini yashirish maqsa-
dida korrupsiyaviy huqugbuzarlik sodir etish;

- o'qish joyini ko‘chirish, o‘qish yo‘nalishini
o‘zgartirish hamda o‘qishga qayta tiklash jara-
yonida korrupsiyaviy huqugbuzarlik sodir etish;

- ilmiy-tadqgiqot jarayonlarida korrupsiyaviy
huqugbuzarlik sodir etish;

- budjet mablag‘larini talon-toroj qilish;

- rahbar xodimlar va hamkasblarning mas’ul
o‘qituvchilarga korrupsiyaviy bosim o‘tkazishi;

- OTM xodimlaridan korrupsiyaviy maqsad-
larda noqonuniy pul mablag‘larini yig‘ish;

- talabalarga kitoblar va boshqa o‘quv mate-
riallarini majburiy sotish hamda buning uchun
ularni turli jabhalarda qo‘llash;

- OTMni bitirganligi to‘g'risida soxta diplom
yoki boshqga hujjatlar berish;

- kadrlarni lavozimga tayinlash, ularni ishdan
bo‘shatish, moliyaviy ragbatlantirish jarayonida
korrupsiyaviy huqugbuzarlik sodir etish;

- OTMga davlat xaridlarini amalga oshirishda
korrupsiyaviy huqugbuzarlik sodir etish;

- talabalarni yotoq joyi bilan ta’'minlash jara-
yonida korrupsiyaviy huqugbuzarlik sodir etish
va boshqalar.

Respublika oliy ta’lim sohasida 2019-2020-yil-
lar va 2021-yilning 6 oyi davomida sodir etilgan
korrupsiyaviy jinoyatlarni tahlil qilsak, ushbu
davrda 145 ta korrupsiyaviy jinoyatlar sodir
etilgan va korrupsiyaviy jinoyatlarning 112 tasi
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o‘qishga kiritish, 12 tasi o‘qish joyini ko‘chirish,
o‘qish yo‘nalishini o‘zgartirish hamda o‘qishga
gayta tiklash, 9 tasi mulkni talon-toroj qilish, 6
tasi oliy ta’'lim muassasasiga ishga kirish, 3 tasi
baholash, 2 tasi salbiy davomatni yashirish, 1 tasi
bitiruv malakaviy ishni yozish jarayonlari bilan
bog‘liq [10].

Ragamlar va amaliy misollar pora evaziga
o‘qishga kiritib qo‘yish, o‘qish joyini ko‘chirish,
o‘qish yo‘nalishini o‘zgartirish hamda o‘qishga
gayta tiklash, budjet mablag'larini talon-toroj qi-
lish kabi korrupsiyaviy huqugbuzarlik shakllari
keng tarqalganligini ko‘rsatmoqda.

0TMga o‘qishga kiritish bilan bog‘liq korrup-
siyaviy huqugbuzarlik shakli jahon dajasidagi
dolzarb huqugbuzarliklardan biri hisoblanadi va
xorijiy davlatlarda sodir etilgan keng ko‘lamdagi
amaliy misollar buni tasdiglaydi.

Misol uchun, 2019-yil boshlarida jahon omma-
viy axborot vositalari bergan xabarlarga asosan,
AQShda o‘gishga qabul qilish bo‘yicha maslahat-
chi William Rick Singer pora evaziga kirish im-
tihonlari test natijalarini sun’iy ko‘tarish bilan
bog‘liq korrupsiyaviy jinoyat sodir etgan.

Ushbu shaxsga 2011-2018-yillar davomida
32 nafar ota-onalar farzandlarini o‘qgishga kiri-
tish uchun 25 mln AQSH dollari migdorida pora
berganligi aniglangan. William Ricl Singer tergov
davomida o‘tgan bir necha yillar davomida 750
yaqin oilalarning farzandlariga korrupsiyaviy
yo‘llar bilan o‘qishga kiritishga yordam bergan-
ligini tan olgan [11, 9-b.].

Tahlillar so‘nggi yillarda mamlakatimizda xo-
rijly OTMlar bilan bog‘liq korrupsiyaviy jinoyat-
lar sodir etilishi kop kuzatilmoqda, jumladan,
oxirgi ikki yarim yilda sodir etilgan korrupsiyaviy
jinoyatlarning 16 tasi xorijiy oliy ta’lim muassasa-
lari bilan bog‘liq [10].

YUNESKOning statistik ma’lumotlariga ko‘ra,
2017-yilda O'zbekistondan chetga o‘qgishga ketgan
talabalar soni 34 990 nafarni tashkil etgan [12].

Oliy ta’'lim sohasida korrupsiyaviy huqugbu-
zarliklar shakllarini o‘rganish va tahlil qilish soha-
dagi dolzarb huqugbuzarlik shakllarini aniqlash-
ga, ularni bartaraf etish bo‘yicha zarur choralar
ko‘rishga imkoniyat yaratadi.

Xulosa o‘rnida shuni aytish mumkinki, oliy
ta’lim sohasida sodir etiladigan huqugbuzarliklar
shakllari ro‘yxatini qat’iy belgilab bo‘lmay-
di, chunki huqugbuzarlik sohaning har ganday
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bosqichida va turli xil shaklda sodir etilishi mum-
kin.

Fikrimizcha, barcha sohalarda bo‘lgani kabi
oliy ta’lim sohasida ham korrupsiyaviy huqugbu-
zarlik shakllari makon va zamon bilan birgalikda
o‘zgarib boradi. Bu o‘zgarishlar oliy ta’lim sohasi-
da o‘rnatilgan qonuniy tartiblar, texnik rivojla-
nish, ta’'lim berish usullari va boshqa omillar bilan
bog‘lig.

Masalan, yaqin tarixda mas’ul shaxslar 0OTMga
kirish imtihonlarida pora evaziga abituriyentlar-
ga oldindan kelishilgan savollarni bergan holda,
korrupsiyaviy huqugbuzarlik sodir etgan bo‘lsa,
bugungi kunda kirish imtihonlari test shakliga
o‘tkazilgani sababli ular pul evaziga uyali aloqa
vositalarini imtihon xonalariga olib kirish shak-
lidagi korrupsiyaviy huqugbuzarlik ommalash-
gan.

Oliy ta’lim sohasida sodir etilayotgan korrup-
siyaviy huquqgbuzarliklarni turli asoslarga ko‘ra
tasniflash mumkin. Shuning uchun oliy ta’lim so-
hasidagi korrupsiyaviy huqugbuzarliklarni tasnif-
lashda turli xil yondashuvlar mavjud.

Jumladan, A.Osipian oliy ta’'lim sohasida sodir
etilayotgan korrupsiyaviy huquqgbuzarlik shaklla-
rini turli asoslar bo‘yicha tasniflaydi. Xususan, u
huqugbuzarliklarning sodir etilish usuliga ko‘ra:
poraxo‘rlik, nepotizm, favorotizm, firibgarlik,
moddiy boyliklarni talon-toroj qilish, plagiat, kas-
biy odob-axloq qoidalarini buzish, shartnomani
buzish; sodir etilish sohasiga ko‘ra: 0TMga qabul
qilish, ta’lim berish, bitirish, akkreditatsiya va lit-
senziyalash, professor-o‘qituvchilarni tanlab olish
va rag'batlantirish, tadqiqot olib borish, grant-
lar olish; subyektlar o‘rtasidagi munosabatlarga
ko‘ra: davlat-universitet, tadbirkor-universitet,
fakultet-talaba, fakultet-boshqaruv, davlat-talaba
o‘rtasida sodir etiladigan huquqgbuzarlik turlariga
tasniflaydi [13, 9-10-b.].

Shuningdek, u oliy ta’'lim sohasidagi korrupsi-
yaviy huqugbuzarliklarni alohida muhim sohalar
bo‘yicha tasniflaydi, ularni ta’lim berish, xizmat
ko‘rsatish va boshqaruv sohasidagi korrupsi-
yaviy huqugbuzarliklarga bo‘ladi. Talabalarning
yakuniy ishini moddiy manfaatdorlik evaziga
ijjobiy baholashni ta’'lim berish, talabaga moddiy
manfaatdorlik evaziga yotogxona berishni xizmat
ko‘rsatish, pora evaziga rektor lavozimiga tayin-
lashni boshqaruv sohasidagi korrupsiyaga misol
sifatida keltiradi [14, 25-26-b.].
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A.Osipian oliy ta’'lim sohasidagi korrupsiyaviy
huquqgbuzarliklarni tasniflashda sohadagi aso-
siy huqugbuzarliklarni gamrab olishga harakat
gilgan bo‘lsa-da, ayrim mezonlarga e’tibor qa-
ratmagan. Misol uchun, korrupsiyaviy huqugbu-
zarliklarni hudud, vaqt, tarqalish ko‘lami mezon-
lari asosida tasniflamagan.

Korrupsiyaning oldini olish uchun sohada so-
dir etilayotgan huqugbuzarliklarni hudud, vaqt
va tarqalish ko‘lami bo‘yicha tasniflash muhim
ahamiyatga ega.

Zero, ayrim hududda sodir etilgan huqugbu-
zarlik boshga hududlarda uchramasligi yoki o‘zi-
ga xos usulda sodir etilishi mumkin.

Jumladan, oliy ta’lim sohasida so‘nggi ikki
yarim yil davomida 145 ta korrupsiyaviy jinoyat-
lar sodir etilgan bo‘lib, ushbu jinoyatlarning 31
tasi Toshkent shahri, 22 tasi Buxoro viloyati, 12
tasi Namangan viloyati hisobiga to‘g‘ri kelmoqda.
Ko‘rish mumkinki, uchta viloyat hududida sodir
etilgan jinoyatlar soni umumiy jinoyatlarning 44,8
foizini tashkil qilmoqda [10]. Toshkent shahrida
korrupsiyaviy jinoyatlar ko‘rsatkichi yuqoriligini
hududda boshqa viloyatlarga nisbatan ko‘p (61
ta) [15] OTM joylashganligi bilan izohlash mum-
kin.

Ayrim korrupsiyaviy huqugbuzarliklar davriy
ravishda dolzarbligini yo‘qotishi yoki ayrimlari
yangi korrupsiyaviy huqugbuzarlik sifatida ba-
holanishi mumkin.

Masalan, o‘tgan asrning 80-90-yillarida oliy
ta’lim muassasasiga o‘qishga kirish imtihonlari-
ga yozma shakldagi materiallar (shpargalka) olib
kirish holatlari ko‘p uchragan bo‘lsa, so‘ngi 10 yil-
likda kirish imtihonlariga uyali aloqa vositalarini
olib kirish urfga aylandi.

Korrupsiyaviy huqugbuzarliklar tarqalish
ko‘lami bo‘yicha tizimli va kam sodir etiluvchi
huqugbuzarliklarga bo‘linadi va korrupsiyaviy
huqugbuzarliklarning oldini olishda muhimlarini
tanlab olishda ahamiyatli hisoblanadi.

Misol uchun, OTMga o‘qishga kiritish bilan
bog‘liq korrupsiyaviy huqugbuzarlikni sohadagi
tizimli korrupsiyaviy huqugbuzarlik sifatida ba-
holash mumkin. Zero, oliy ta’'lim sohasida oxir-
gi ikki yarim yil davomida 145 ta korrupsiyaviy
jinoyatlar sodir etilgan bo‘lib, ularning 112 tasi
yoki 77,2 foizi oliy ta’'lim muassasasiga o‘qishga
kiritish bilan bog‘liq korrupsiyaviy jinoyatlar hi-
soblanadi.

Tahlillar 0TMga o‘qishga kiritish bilan bog'liq
korrupsiyaviy jinoyatlarda pora predmeti 500
AQSH dollaridan 10 ming AQSH dollarigacha
bo‘lgan miqdorni ko‘rsatmoqda [10].

Shuningdek, sohalar mezoni bo‘yicha tasnif-
lashda ta’'lim berish, xizmat ko‘rsatish va boshqa-
ruv kabi muhim bosqichlarni ko‘rsatib bera olgan
bo‘lsa-da, mehnat munosabatlari, davlat xarid-
lari, kirish imtihonlari, nazorat bosqichlaridagi
huquqgbuzarliklarga e’tibor qaratilmagan.

N.Rumyanseva oliy ta’limdagi korrupsiyaviy
huquqgbuzarliklarni quyidagicha tasniflaydi:

1) ta’limdagi maxsus korrupsiya:

- akademik korrupsiya: talaba-fakultet va ta-
laba-boshqaruv xodimi o‘rtasidagi korrupsiya;

- xizmat ko‘rsatishdagi korrupsiya: tala-
ba-xizmat ko‘rsatuvchi xodim va talaba-boshqa-
ruv xodimi o‘rtasidagi korrupsiya;

2) boshqaruvdagi korrupsiya [16, 81-92-b.].

Tadqiqotchi oliy ta’lim sohasidagi korrupsi-
yaviy huquqgbuzarliklarni tasniflashda huquqbu-
zarliklarning xususiyatiga e’tibor qaratgan va
ta’lim bilan bog'liq korrupsiyaning o‘ziga xos
alohida turi ekanligiga urg'u bergan. Boshgaruv
sohasida sodir etilishi mumkin bo‘lgan korrup-
siyaviy huquqgbuzarliklarni akademik korrupsi-
yadan alohida ajratib ko‘rsatgan. Biroq tasniflash
jarayonida o‘ziga xos yondashuv mavjud bo‘lsa-
da, sohadagi huqugbuzarlik shakllari barcha me-
zonlar asosida to‘liq gamrab olinmagan.

Fikrimizcha, barcha sohalarda bo‘lgani kabi
oliy ta’lim sohasidagi korrupsiyaviy huqugbu-
zarliklarni tasniflashda, birinchi navbatda, ularni
tasniflash mezonlarini to‘liq shakllantirib olish
kerak.

Jumladan, oliy ta’lim sohasida korrupsiyaviy
huquqgbuzarliklar sodir etish usuliga ko‘ra, po-
raxo'rlik, nepotizm, favorotizm, firibgarlik, mod-
diy boyliklarni talon-toroj qilish, plagiat va bosh-
ga turdagi huqugbuzarliklarga bo‘linadi.

Misol uchun, talabaga pora evaziga a’lo baho
qo'yib berish poraxo‘rlik usulida sodir etilgan
korrupsiyaviy huqugbuzarlik hisoblansa, 0TMga
ajratilgan budjet mablag‘larini o‘zlashtirish
talon-toroj qilish usulida sodir etilgan huqugbu-
zarlik toifasiga kiradi.

Shuningdek, korrupsiyaviy huquqgbuzarliklar-
da gatnashgan subyektlar doirasiga qarab, talaba
va o‘qituvchi, talaba va boshqaruv xodimlari (rek-
tor, prorektor, dekan), talaba va xizmat ko‘rsatuv-

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



N HIRN

12.00.12 - KORRUPSIYA MUAMMOLARI

chi xodimlar (yotogxona boshlig‘i, kutubxonachi)
o‘rtasidagi korrupsiyaviy huquqbuzarliklarga
bo‘linadi.

Oliy ta’lim sohasida sodir etiladigan korrupsi-
yaviy huquqgbuzarliklar talabalar, guruh yetakchi-
lari, o‘qituvchilar, rahbarlar va boshqa shaxslar
tashabbusi bilan sodir etilishi mumkin. Siyosiy
tadqiqotchi Albina Yunning o‘rganish natijalariga
ko‘ra, mamlakatimiz OTMda yuzaga kelayotgan
korrupsiyaviy kelishuvlarning 25 % talabalar,
24 % o'qituvchilar, 10 % guruh yetakchilari, 3 %
xodimlar, 38 % boshqa shaxslar tashabbusi bilan
sodir etilmoqda [17, 12-b.].

Shuningdek, 2019-2020-yillar va 2021-yil-
ning 6 oyi davomida oliy ta’lim sohasida sodir
etilgan 145 ta korrupsiyaviy jinoyatlar bo‘yicha
197 nafar shaxslar javobgarlikka tortilgan bo‘lib,
ularning 149 nafari oliy ta’'lim sohasiga mehnat
va o‘qish faoliyatiga aloqador bo‘lgan shaxslar
hisoblansa, 48 nafari umuman aloqasi bo‘lmagan
shaxslar hisoblanadi.

Xususan, oliy ta’limga aloqador 149 nafar
shaxslarning 82 nafari akademik doira vakillari
(professor, dotsent, o‘qituvchi), 32 nafari bosh-
garuv yoki xizmat ko‘rsatuvchi xodimlar, 25 na-
fari talabalar, 10 nafari rahbarlar toifasiga kiradi.
Javobgarlikka tortilgan shaxslarning 41,6 foizi
deyarli yarmi oliy ta’lim muassasasida faoliyat
ko‘rsatuvchi akademik doira vakillari hisobiga
to‘g'ri kelmoqgda [10].

Yoki oliy ta’lim sohasining ichki bosqichlar-
iga kora, ta'lim berish, xizmat ko‘rsatish va
boshqaruv sohalaridagi korrupsiya kabi turlarga
bo‘linadi.

Masalan, OTMga rektor lavozimiga tayinlash
uchun Oliy ta’lim vazirligida yuqori lavozimda
ishlovchi mansabdor shaxsga pora berish bosh-
garuv bosqichidagi korrupsiya toifasiga kiradi.

Korrupsiyaviy huqugbuzarliklarning tarqa-
lish hududiga garab, global, davlat yoki mintaqa
bo‘yicha dolzarb korrupsiyaviy huqugbuzarliklar-
ga tasniflanadi.

Jumladan, Italiyada mafiya va OTM o‘rtasidagi
korrupsiyaviy munosabatlar mavjudligi sababli
tadqiqotchilar tomonidan bu holat sohadagi yan-
gi korrupsiyaviy huqugbuzarlik shakli sifatida ba-
holandi. AQShda plagiat va talabalar uddaburonli-
gi keng tarqalgan bo‘lsa, Rossiya Federatsiyasida
0TMga kirish va o‘qishni tamomlash jarayonidagi
poraxo‘rlik dolzarb shakllar hisoblanadi. Buyuk
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Britaniyada OTMni akkreditatsiyadan o‘tkazish
bilan bog'liq korrupsiya muhim ahamiyat kasb
etsa, Xitoyda o‘qishni bitirganligi to‘g'risida soxta
sertifikat berish keng tarqalgan. Birgina AQShda
xususiy oliy ta’lim rivojlanishi natijasida univer-
sitetlarning davlatdan garzlari 1.7 mln dollardan
17 mln dollarga ortdi va bu holat mamlakatda tur-
li firibgarliklarni sodir etishga olib kelmoqda [18,
-23-b.].

Xuddi shu kabi korrupsiyaviy huqugbuzarlik
shakllarini OTM tashkiliy-huquqiy shakliga qa-
rab, davlat, xususiy va xorijiy OTMdagi huqugbu-
zarliklarga ajratish mumkin.

Fikrimizcha, korrupsiyaviy huquqgbuzarlik
korrupsiyaviy manfaatni kim ko‘rishiga garab,
individual va institutsional ko‘rinishdagi korrup-
siyaviy harakatlar bo‘lishi mumkin. Individual
ko‘rinishdagi korrupsiyaviy harakatlar natijasi-
da alohida yakka shaxs yoki shaxslar manfaatdor
bo‘ladi. Misol uchun, pora evaziga OTMga kiritib
qo'yish, talabaga pul evaziga ijobiy baho qo‘yish.
Institutsional ko‘rinishdagi korrupsiyaviy
harakatlar natijasida alohida shaxs yoki shaxslar
emas, balki ma’lum soha vakillari yoxud ma’lum
tuzilma manfaatdor bo‘ladi. Masalan, OTMni pora
evaziga noqonuniy ravishda davlat ro‘yxatidan
o‘tkazish.

Shuningdek, korrupsiyaviy harakatlarni qo-
nuniyligiga ko‘ra, qonuniy va noqonuniy faoli-
yat asosida amalga oshiriladigan korrupsiyaviy
huquqgbuzarliklarga ajratish mumkin. Qonuniy
faoliyat asosida amalga oshiriladigan korrupsi-
yaviy huqugbuzarliklarga xodimlarning xizmat
vazifasiga subyektiv yondashuvi, ya’'ni o‘qituvchi
tomonidan do‘sti yoki yuqori amaldorning bilim-
siz farzandiga ijobiy baho qo‘yishini misol qi-
lish mumkin. Noqonuniy faoliyat asosida amalga
oshiriladigan korrupsiyaviy huquqgbuzarliklarga
xodimlarni javobgarlikka tortishga sabab bo‘ladi-
gan harakat, ya'ni talabani pora evaziga bir ta’lim
yo‘nalishidan boshqga ta’lim yo‘nalishiga ko‘chi-
rishni keltirish mumkin.

Bundan tashgqari, oliy ta’lim sohasidagi kor-
rupsiyaviy  huquqgbuzarliklarni, xususiyatiga
ko‘ra, umumiy va maxsus korrupsiyaviy huqugbu-
zarliklarga tasniflash mumkin.

Xususan, OTMga o‘qishga kirish yoki yakuniy
chorakda a’lo baho olish uchun pora berish faqat
oliy ta’lim sohasiga xos bo‘lgan korrupsiyaviy
huquqgbuzarliklar hisoblanadi va ushbu huqugbu-
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zarliklar boshqga sohalarda xuddi shu ko‘rinishda
takrorlanmaydi. Ko‘pchilik tadqgiqotchilar oliy
ta’'limdagi maxsus korrupsiyani akademik kor-
rupsiya sifatida baholaydi. OTMga ishga olish
uchun pora talab qilish yoki budjet mablag‘larini
talon-toroj qilish kabi huqugbuzarliklar boshqa
sohalardagi korrupsiyaviy huqugbuzarliklar bi-
lan o‘xshash bo‘ladi.

Oliy ta’'lim sohasidagi korrupsiyaviy huqugbu-
zarliklar vaqt bo‘yicha dolzarbligiga qarab, dol-
zarb yoki ahamiyatsiz korrupsiyaviy huqugbu-
zarliklarga bo‘linadi.

Masalan, korrupsiyaviy huqugbuzarlik shakl-
lari amalga oshirilayotgan islohotlar bilan bir-
ga vujudga kelishini xalqaro tajribadan ko‘rish
mumkin. Masalan, xususiy oliy ta’lim rivojlangan
AQSH va Yevropa mamlakatlarida OTMni davlat
ro‘yxatidan o‘tkazish jarayonida korrupsiyaviy
holatlar kop uchrasa, mamlakatimizda xususiy
OTM endi rivojlanayotganligini inobatga olgan
holda, mazkur huqugbuzarlik yaqin kelajakda
dolzarb shaklga aylanishi mumkin.

Oliy ta’lim sohasida Kkorrupsiyaviy xavf-
xatarlarni bartaraf etishda korrupsiyaviy huquq-
buzarlik xususiyatlarini ko‘rib chiqish muhim
o‘rin tutadi.

Oliy ta’'lim sohasidagi korrupsiyaviy huqugbu-
zarliklar quyidagi xususiyatlarga ega:

Birinchidan, munosabat subyektlari soni ko‘p-
ligi va sohada korrupsiyaviy huqugbuzarliklar so-
dir etilishi yuqoriligi.

Jumladan, 2019-yil holatiga respublikada
424,9 ming nafar bakalavriat, 13 ming nafar ma-
gistr talabalar ta’lim olishi, 30.559 nafar profes-
sor-o‘qituvchilar mehnat qilishi buning yorqin
misoli bo‘ladi [19]. Mazkur subyektlarning de-
yarli har kuni o‘zaro munosabatga kirishishi va
bu jarayonda inson omilining yuqoriligi korrup-
siyaviy huqugbuzarliklar sodir etilishiga olib ke-
lishi mumkin.

Ikkinchidan, talabalarni baholash jarayoni-
dagi korrupsiyaviy huqugbuzarliklarning ko‘zga
ko‘rinmasligi, munosabat subyektlari va ja-
moatchilik tomonidan bu turdagi harakatlarni
ahamiyatsiz huquqgbuzarlik sifatida baholashi.

Xususan, talabani pul berib yoki tanish man-
sabdorlar orqali ijobiy baho olishi o‘qituvchi va
talabalar tomonidan jinoiy huqugbuzarlik sifatida
gabul qilinmaydi. Mazkur mayda korrupsiyaviy
harakatlarning o‘qish va ish faoliyatida munta-

zam sodir etilishi ularni o‘gituvchi va talabalar
uchun oddiy holga aylantiradi.

Uchinchidan, oliy ta’lim sohasidagi korrupsi-
yaviy huquqgbuzarliklar davriy asosda sodir eti-
lish xususiyatga ega.

Jumladan, har yili OTMga kirish imtihonla-
rining o‘tkazilishi, yilda ikki marta oraliq, yakuniy
imtihonlarining o‘tkazilishi va bitirish kurslarida
davlat imtihonlari, bitiruv malakaviy ishlarining
topshirilishi holatlarini keltirishimiz mumkin.
Davriy asosda korrupsiyaviy o‘choqlarning yu-
zaga kelishi huqugbuzarlar uchun uzoq va pux-
ta tayyorgarliklar ko‘rish imkoniyatini yaratadi
hamda bu sohadagi korrupsiyaviy xavf-xatarlar-
ning yuqori bo‘lishiga olib keladi.

To‘rtinchidan, abituriyent va talabalar uchun
oliy ma’lumotga ega bo‘lish katta hayot yo‘lidagi
hal qgiluvchi nuqta, ko‘p ehtimol bilan uning kela-
jagi uchun ko‘prik bo‘lishi alohida bir xususiyat.
Ushbu muhim hayot bosqichida ijobiy natijaga
gonuniy yo‘l bilan erisha olmagan shaxslar kor-
rupsiyaviy huqugbuzarliklar sodir etishga urinadi.

Beshinchidan, oliy ta’lim sohasidagi korrup-
siya bo‘lajak kadrlarda korrupsiyaviy illatlarni
shakllantirishga xizmat qiladi.

Masalan, talabaning o‘qituvchi bilan to‘g'ri-
dan-to‘g'ri korrupsiyaviy munosabatlarga Kkiri-
shishi uning savodsiz kadr bo‘lishiga olib kelishi
bilan bir gatorda, kelgusi ish faoliyatida ham kor-
rupsiyaviy huqugbuzarliklar sodir etishga o‘rga-
tib boradi. Zero, sohada korrupsiyaning avj olishi
korrupsiyaga moyil bo‘lajak kadrlar uchun tajriba
maydoni bo‘lib xizmat qiladi.

Oltinchidan, oliy ta’lim sohasidagi korrupsi-
ya boshqga sohalarga ham korrupsiyaning keng
tarqalishiga xizmat qiladi.

Xususan, 0TMga pora berish yo'li bilan kirgan va
uni korrupsiyaviy yo‘llar bilan tugatgan talaba dav-
lat xizmatining turli sohalariga, jumladan, sog'ligni
saqlash, qurilish, huqugni muhofaza qilish va bosh-
ga sohalarda mehnat faoliyatini davom ettiradi va
bu, o'z navbatida, ushbu davlat xizmati sohalarida
korrupsiyaning keng tarqalishiga olib keladi.

Xulosalar

Xulosa sifatida oliy ta’lim sohasida korrupsi-
yaviy huqugbuzarliklarning nazariy asoslarini
o‘rganish natijalariga ko‘ra, quyidagilarni ta’kid-
lab o‘tishni magsadga muvofiq deb hisoblaymiz:

- oliy ta’lim sohasida sodir etiladigan korrup-
siyaviy huqugbuzarliklar azaldan mavjud korrup-

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES m ‘



12.00.12 - KORRUPSIYA MUAMMOLARI

siyaviy huqugbuzarliklarning bir shakli bo‘lsa-da, - oliy ta’lim sohasida sodir etiladigan korrup-
tor doirada tadqiq etilmagan; siyaviy huquqgbuzarliklarni tasniflash ularni bosh-
- oliy ta’lim sohasida korrupsiyaviy huqugbu- ga sohadagi huqugbuzarlik shakllaridan farqglash
zarliklar “shakllari”, ularning “tasnifi” va “xusu- imkoniyatini beradji;
siyatlari” tadqiqot mavzusining nazariy asoslari - oliy ta’lim sohasida sodir etiladigan
hisoblanadi; korrupsiyaviy huqugbuzarlik xususiyatla-
- oliy ta’'lim sohasida sodir etiladigan korrup- rini tadqiq qilish sohadagi korrupsiyaviy
siyaviy huquqgbuzarliklar shakllarini o‘rganish xavf-xatarlarning kelib chiqish sabab va omil-
orqali sohadagi dolzarb huqugbuzarliklarni bel- larini aniglashda fundamental asos bo‘lib xiz-
gilab olish mumkin; mat qiladi.
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Annotatsiya. Mazkur maqolada O‘zbekiston ta’lim tizimida til o'rganishning ahamiyati, til taraqqiyoti jamiyat
va millat taraqqiyoti bilan uzviy bogliqligi, o“zbek tilining davlat tili sifatidagi nufuzi, har qanday hujjatning sifati
kommunikativ va adabiy savodxonlikka bogliqligi, o‘zbek yuridik tilining ba’zi muammolari, tarjimachilik, tezaurus
kabilar xususida fikr yuritiladi. IIm-fan rivojlanayotgan bugungi kun ta’lim-tarbiya tizimi oldiga yangi-yangi
mas’uliyatli vazifalarni qo’ymoqda. Jumladan, zamonning o ‘zi soha mutaxassisidan bilimdon bo lish bilan bir qatorda,
davlat tilini puxta bilish, hozirgi zamon o ‘zbek adabiy tili me’yorlarini to‘liq o‘zlashtirishni ham talab etmoqda. Xuddi
shunday, hozirgi zamon yurist mutaxassisi jamiyatda barqarorlik va huqugqiy tartibni o‘rnatish maqsadida nafaqat
yurisprudensiya qonun-qoidalarini puxta o‘zlashtirgan, balki ijtimoiy munosabatlar qonuniyatlari va huquqiy
qoidalarni chuqur bilgan, oz kasbining yetuk bilimdoni, shuningdek, til me’yorlarini o‘zlashtirgan bo‘lishi lozim.
Jamiyatda qonun ustuvorligini ta’'minlash demokratik huquqiy davlatning muhim tamoyillaridan biri bo'lib, u uchun
qonunlar tabiatan adolatli va odamlar uchun tushunarli, ya’ni yaratilgan huquqiy hujjatlar tili batafsil, ravon bolishi
kerak. Shu bois til va huquq bir-biri bilan chambarchas bog‘liq tushunchalardir. Hozirgi kunning eng dolzarb, hal
qilinishi lozim bo‘lgan masalalaridan biri soha tilining tezaurusini tuzish, yuridik terminologiyani tartibga solish
hisoblanadi.

Kalit so‘zlar: intellektual taraqqiyot, umumbashariy qadriyatlar, adabiy til, huquq, jamiyat, lug‘at tarkibi,
yuridik til leksikasi, qonun tili, yuridik texnika, yuridik terminologiya, tezaurus, tarjimachilik.

A3bIK - YCIOBUE CYHIECTBOBAHHUA ITPABA

I'ynasamoBa 'yiHopa IKyGoBHa,
KaHAUJAT GUI0JIOTUYECKHX HAYK,

JoueHT TallKeHTCKOro rocy/1apCTBEHHOTO
I0PUANYECKOI'0 YHUBEPCUTETA

AHHOomayus: B daHHOU cmambe paccmampusarmcsi makue 80npockl, KAK 8aXCHOCMb U3Y4YeHUs S3blKa
8 cucmeme 06paszoeamusi Y3beKucmaHa, 83aumocesi3b 3blka U obujecmsa, Hayuu, cmamyc y30eKCKo2o s13blKa
Kak eocydapcmeeHHozo. Kpome mozo, 8 cmambe oceewaromcest 0CHO8bl KOMMYHUKAMUBHOU U AumepamypHol
epamMomHocmu 0OKyMeHma U Hekomopble npobsiembl y36eKCK020 opududeckozo s3bika (nepeeod, mesaypyc). B
Hacmosujee spems, ko20a HAyka paseusaemcsi, neped cucmemoli 06pa3oeaHusi NOsABAAOMCs Hogble 3adaqu. B
yacmuHocmu, mpe6o8aHuem 8pemMeHU s18151emcsl He MoJ/1bKo 81adeHue 3HAHUSMU NO Cheyua/abHOCMU, HO U 3HaHUe
20cydapcmeeHHo020 53blkad, NO/AH020 08/1A0€HUSl HOPMAMU COBPEMEHHO20 Y36eKCK020 AUumepamypHo20 s3blKda.
CnedosamesibHO, cospeMeHHbLU OpUCcm 00AXceH O6blMb HE MOAbKO NpodeccuoHanoM, 06aadarowum aay60KuM
3HAHUeM 3aKOHO08 U Npasu/ obwecmeeHHbIX OMHOWeHUll ¢ yuemoM cneyuduku 06HO08/1eHHO20 obwecmea 045
ycmaHos/eHuss cmabuisHOCMU U npasonopsioka 8 o6ujecmeae, Ho U 81a0emb 513blK08blMU Hopmamu. ObecneyeHue
8epx08eHcmed 3aKoHA 8 obujecmae — 00UH U3 8aXCHeUWUX NPUHYUN08 deMOKpamu4ecko-npagogozo 2ocydapcmaa,
04151 KOMOp0o20 3aKOHb! A0NHCHbI 6bIMb CNPA8edAU8bIMU NO c80ell npupode U NOHAMHbIMU 045 At0dell, mo ecmb
sA3blK co3dasaeMblx puduveckux doKyMeHmos 00xceH 6bimb N00POOHbIM, C80600HbIM. C1e008aMENBHO, S3bIK U
npaso - mecHo c8s13aHHble NoHsIMus. O0HUM U3 Haubo1ee AKMya/1bHbIX 80NPOCO8, KOMOpble He06X00UMO pewums
ce200H3, s18/155emcsl cocmas/ieHue mesaypyca ompac/1e8020 s13blKa, pe2y1uposaHue pududeckoll mepmMuHoa02UU.

Kawouesvle caoea: unmeasekmyasnvHoe paszeumue, obujevesogeveckue YeHHOCMU, AUMepamypHbull s3blK,
npaso, obwjecmeo, codepicaHue €a108aps, AEKCUKa pudUYecKo20 A3blKa, A3blK 3KOHA, IOpuduveckas mexHukKa,

ropuduveckas mepMuHo/i02usl, mesaypyc, nepesod.
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LANGUAGE IS A CONDITION FOR THE EXISTENCE OF A LAW

Gulyamova Gulnora Yakubovna,
Associate Professor of the Tashkent State
Law University, Candidate of Philology sciences

Abstract. This article discusses issues such as the importance of language learning in the education system
of Uzbekistan, the relationship between language and society, nation, the status of the Uzbek language as a state
language. In addition, the article highlights the basics of communicative and literary literacy of the document and
some problems of the Uzbek legal language (translation, thesaurus). At present, when science is developing, new tasks
appear for the education system. In particular, the requirement of the time is not only knowledge of the specialty, but
also knowledge of the state language, full mastery of the norms of the modern Uzbek literary language. Consequently,
a modern lawyer should not only be a professional with a deep knowledge of the laws and rules of public relations,
taking into account the specifics of a renewed society in order to establish stability and law and order in society,
but also possess linguistic norms. Ensuring the rule of law in society is one of the most important principles of a
democratic state, for which laws must be fair by their nature and understandable for people, that is, the language
of legal documents created must be detailed and free. Consequently, language and law are closely related concepts.
One of the most pressing issues that need to be resolved today is the compilation of an industry language thesaurus,

regulation of legal terminology.

Keywords: intellectual development, human values, literary language, law, society, dictionary content, legal
language vocabulary, legal language, legal technique, legal terminology, legal thesaurus, translation.

Kirish

Mustaqil mamlakatimiz erishayotgan ulkan
yutuq va zafarlar haqida so‘z ketganda, boshqa
muhim sohalar qatori ta’lim-tarbiya sohasida
amalga oshirilayotgan ishlar ham diqqatga sazo-
vordir. Ta’lim-tarbiya sohasida qabul qilingan
va ishlab chiqilayotgan har qanday davlat hujjati
ilm-ma’rifat rivoji, intellektual taraqqiyot, umum-
bashariy qadriyatlar asosida har tomonlama ye-
tuk zamonaviy kadr tayyorlashga yo‘naltirilgan-
dir. Darhaqgiqat, bizga jamiyat talablariga mos,
ta’lim sirlarini puxta o‘zlashtirgan, o‘zini jamiyat,
davlat va oila oldida javobgar deb his giladigan
yangi avlod vakili - har tomonlama kamol topgan
mutaxassislar kerak.

[Im-fan  rivojlanayotgan  bugungi  kun
ta’lim-tarbiya tizimi oldiga yangi-yangi mas’uli-
yatli vazifalar qo‘ymoqda. Jumladan, zamonning
0‘zi soha mutaxassisidan bilimdon bo‘lish bilan bir
qatorda, davlat tilini puxta bilish, hozirgi zamon
o‘zbek adabiy tili me’yorlarini to‘liq o‘zlashtirish-
ni ham talab etmoqda.

Bu borada yurtimizda diqqatga sazovor ishlar
jadal olib borilmoqgda. O‘zbekiston ta’lim tizimida
til o‘rganish bo‘yicha jiddiy o‘zgarish va yangila-
nishlar sodir bo‘lmoqda. Mamlakatimizda til
ta’limi o‘quv shakllari bo‘yicha mashg‘ulot turlari-
ni yuksak nazariy, ilmiy-uslubiy va kasbiy daraja-
da amalga oshirish, ta'lim sifatini ta’'minlash pro-

duktiv ta’limning ustuvor funksional vazifalaridan
hisoblanadi. Chunki millat, jamiyat taraqqiyoti,
tarix jarayonlari, eng avvalo, tilda aks etadi. Unda
xalq hayoti, milliy mafkura ifodalanadi, ro‘yobga
chigadi. Demak, til inson faoliyatini boshqarib tu-
ruvchi muhim vosita, demalk, til xalqning ma’naviy
mulkidir.

Til taraqqiyoti jamiyat va millat taraqqiyoti bi-
lan uzviy bog'lig. Milliy til mustagqil davlatning eng
muhim ramzlaridan sanaladi. Til jamiyatda mulo-
got vositasi sifatida muhim ahamiyatga ega. Har
ganday mamlakatning til siyosati davlat tili ma-
gomini mustahkamlashni nazarda tutadi, chunki
davlat tili maqomi tilning har tomonlama rivojini
kafolatlaydi. Har bir mustaqil mamlakat o‘zining
davlat tiliga ega ekan, u 0z ona tili ravnaqi uchun
kurashadi.

Xuddi shu masala - o‘zbek tilini davlat tili si-
fatida rivojlantirish va boyitish davlatimiz siyo-
satining ustuvor yo‘nalishi hisoblanadi. «Davlat
tilining obro‘-e’tibori - butun xalq, butun jami-
yatning obro‘-e’tiboridir», deb alohida ta’kidlaydi
muhtaram Yurtboshimiz. Prezidentimiz Shavkat
Mirziyoyev yer yuzida o‘zbek tilida so‘zlasha-
diganlar 50 milliondan oshiq ekani, 65 ta xorijiy
OTMda tilimiz o‘rganilishi hagida aytib, o‘zbek
tilining davlat tili sifatidagi o‘rni va nufuzini yana-
da mustahkamlash vazifasini bajarish lozimligini
uqtiradi.

ISSN 2181-919X YURIDIK FANLAR AXBOROTNOMASI / BECTHUK HOPUOWHECKUX HAYK / REVIEW OF LAW SCIENCES ” ‘



NN

NTD"P

—_ 13.00.02 - TA'LIM VA TARBIYA NAZARIYASI VA

B METODIKAS!
8 (SOHALAR BO'YICHA)

%% unNET

O‘zbekiston Respublikasi Prezidenti Shavkat
Mirziyoyevning bevosita tashabbuskorligi ostida
o‘zbek tilining davlat tili sifatida obro‘ va mavqe-
yini yanada oshirish bo‘yicha tub chora-tadbirlar
amalga oshirilmoqda. Jumladan, Yurtboshimiz to-
monidan “O‘zbek tilining davlat tili sifatidagi nu-
fuzi va mavqeyini tubdan oshirish chora-tadbirlari
to‘g'risida”, “Mamlakatimizda o‘zbek tilini yanada
rivojlantirish va til siyosatini takomillashtirish cho-
ra-tadbirlari to‘g‘risida”gi kabi farmonlar imzolandi.

Mazkur hujjatlar bilan 2020-2030-yillarda
o‘zbek tilini rivojlantirish va til siyosatini tako-
millashtirish konsepsiyasi tasdigqlandi. Mamlakat
Vazirlar Mahkamasi tarkibida Ma’naviyat va dav-
lat tilini rivojlantirish departamenti, O‘zbek tilini
rivojlantirish jamg'armasi va ish yuritish asosla-
rini davlat tilida o‘qitish markazi tashkil etildi.
Yurtboshimiz 2019-yil 21-oktabr kuni o‘zbek
tiliga davlat tili maqomi berilganining 30 yilligi-
ga bag‘ishlangan tantanali marosimdagi nutqi-
da: “Har birimiz davlat tiliga bo‘lgan e’tiborni
mustagqillikka bo‘lgan e’tibor deb, davlat tiliga
ehtirom va sadoqatni ona vatanga ehtirom va
sadoqat deb bilishimiz, shunday qarashni ha-
yotimiz qoidasiga aylantirishimiz kerak”, deb
alohida ta’kidladi.

Prezidentimizning “O‘zbekiston Respublika-
sini yanada rivojlantirish bo‘yicha Harakatlar
strategiyasi to‘g'risida»gi Farmoni dasturilamal
hujjat sifatida xalqimiz tomonidan iliq kutib olin-
di. Strategiyada ijtimoiy sohani rivojlantirishga
yo‘naltirilgan masalalardan hisoblangan ilm-fan,
ta’lim-tarbiya tizimi, yoshlarga oid davlat siyo-
satini takomillashtirish va rivojlantirish alohida
ta’kidlangan, ya’ni sifatli ta’'lim xizmatlari imkoni-
yatlarini oshirish, yuqori malakali kadrlar tayyor-
lash, ta’lim va o‘qitish sifatini baholashning xalqa-
ro standartlarini joriy etish asosida oliy ta’lim
muassasalari faoliyatining sifati hamda samara-
dorligini oshirish kabi ustuvor masalalar yechimi-
ga e’tibor qaratilgan.

Material va metodlar

Magolada muallif o‘zining keng ko‘lamli faoli-
yatida huquq va til munosabatlari, adabiy til
me’yorlari, yuridik matnda so‘z va termin qo‘llash
talablarini puxta bilishga oid fikr va xulosala-
ri bayon etildi, shuningdek, yuridik tildagi ba’zi
muammolarni yoritishga harakat qilindi. Keltiril-
gan misollar rus tili yuridik terminologiyasi bilan
giyosiy tahlil etildi.
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Jamiyat taraqqiyotining ustuvor yo‘nalishlari-
dan biri fan va ishlab chiqarishning barcha soha-
larida yuqori malakali kadrlar tayyorlash hisobla-
nadi. Darhagiqat, bizga jamiyat talablariga mos,
bilimlarni puxta o‘zlashtirgan, zamon nafasini
his etadigan yangi avlod vakili - har tomonlama
kamol topgan mutaxassislar kerak. Xuddi shun-
day, hozirgi zamon yurist mutaxassisi jamiyatda
barqgarorlik va huquqiy tartibni o‘rnatish maqsa-
dida, yurisprudensiya qonun-qoidalarini puxta
o‘zlashtirgan, ijtimoiy munosabatlar qonuniyat-
lari va huquqiy qoidalarni chuqur bilgan, yangi-
lanayotgan jamiyatning o‘ziga xos xususiyatlarini
hisobga olgan o'z kasbining yetuk bilimdoni bo‘li-
shi lozim. Shuningdek, zamonaviy yurist yetuk
mutaxassis bo‘lishi bilan bir qatorda davlat tilini
mukammal bilishi zarur. Davrning o‘zi har qanday
malakali va yetuk kadrdan davlat tilini puxta bi-
lishni taqozo etmoqda.

Tadqiqot natijalari va tahlili

Huqugqiy davlat qurish va fuqgarolik jamiyati
yaratishning asosiy tamoyillaridan biri bu qonun
ustuvorligini ta’'minlash va insonlarning qonuniy
manfaatlarini himoya qilishdir. Fuqarolarning
gonunlarga qat’iy rioya qilishining asosiy omili
uning aniqligi, puxtaligi va ravshanligidir. Jami-
yatda qonun ustuvorligini ta’'minlash demokra-
tik huquqiy davlatning muhim tamoyillaridan
biri bo‘lib, u uchun gonunlar tabiatan adolatli
va odamlar uchun tushunarli, ya’ni yaratilgan
huquqiy hujjatlar tili batafsil, ravon bo‘lishi ke-
rak. Shu bois til va huquq bir-biri bilan cham-
barchas bog'lig tushunchalar hisoblanadi. Til
bilimlarni yetkazish va shakllantirish, insonni
rivojlantirish va tarbiyalash vositasidir. Huquq
esa jamiyat hayotini tartibga soluvchi, bevosita
nazorat qiluvchi vosita. Shunday ekan, har gan-
day hujjat sifati nafagat ularni ishlab chiqaruv-
chilarning yuqori malakasi, balki ularning kom-
munikativ va adabiy savodxonligiga ham bevo-
sita bog'liqdir. Mustagqillik tufayli ona tilimizda
yangidan-yangi qonuniy akt va hujjatlarning
gabul qilinishi, sodir bo‘layotgan ijtimoiy-siyo-
siy vogealar o‘zbek adabiy tilining tarkibiy qismi
hisoblangan yuridik til shakllanishi uchun qulay
sharoit yaratib berdi.

Tilning lug‘at tarkibini puxta o‘rganib, uni
tadqiq etish tilshunoslikning muhim masalasi hi-
soblanadi. Hozirgi hayotimizni yuridik til leksika-
sisiz tasavvur qilib bo‘lmaydi. Chunki ular hayo-
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timizning barcha tarmogqlarida unumli qo‘llaniladi.
Afsuski, mazkur sohaga XX asrning 90-yillarigacha
e’'tibor berilmadi, o‘zbek yuridik tili soha tili sifa-
tida rivojlanmadi. Chunki qonunlarimiz mustaqil
gabul gilinmas va yaratilmas edi. Inson huqugqlari
esa umuman o‘rganilmagan, yuridik tilning il-
miy jihatlari ishlab chiqilmadi. Demak, huquq tilj,
gonunchilik uslubi, yuridik terminologiya muam-
molarini hal etish kabi masalalar bugungi kun-
ning dolzarb vazifalaridan biriga aylandi. Chunki
mamlakatimizning ravnaq topishida, demokratik
huqugqiy davlat qurishda huquq va tilning o‘zaro
alogadorligi, ular o‘rtasidagi munosabat muhim
ahamiyat kasb etadi.

Jamiyat hayotining huquq aralashmagan bi-
ror-bir sohasi yo‘q. Shunday ekan, davlat hujjat-
lari va qonunlarini yaratishda, eng avvalo, adabiy
til me’yorlari, yozma yuridik til talablari, yuridik
tilning so‘z boyligiga qat’iy rioya qilish zarur, aks
holda, hujjat giymati yo‘qoladi. Yozma yuridik
nutqning muhim ko‘nikmalaridan biri - bu yozma
huquqiy nutgni grammatik jihatdan to‘g‘ri tuzish,
atama va so‘zlarning muqobilini tanlashdir.

To‘g'ri, yurisprudensiya sohasida qator ilmiy
tadqiqotlar olib borilmoqda, qonun tili, yuridik
texnika, huquqiy terminologiya bo‘yicha digqatga
sazovor ishlar amalga oshirilmoqgda. Lekin shun-
ga qaramay, yurisprudensiya tilida hali o‘zining
to'lig yechimini topmagan gator muammolar
mavjud. Xususan, shu kungacha yuridik sohada
umumhuquqiy tezaurus talab darajasida yaratil-
magan. To‘g'ri, boshqa sohaga nisbatan yuris-
prudensiyada ko‘plab lug‘atlar mavjud. Aynigsa,
mustagqilligimizdan keyin respublikamizda gabul
gilingan qonunlar, yo‘rignomalar bir me’yorga
keltirildi, tartibga solindi, normalashtirilgan yu-
ridik terminlar muloqotga kirdi. Bu, albatta, ijo-
biy holat. Biroq hanuzgacha yuridik terminlar
borasida e’tirozga sabab bo‘layotgan jihatlar ham
yo‘q emas. Ayrim huquq manbalarida terminlar
uchun salbiy hodisa hisoblangan sinonimiyadan
unumli foydalanilyaptiki, natijada matnda fikr
chalkashligiga yo‘l qo‘yilmoqda. Vaholanki, yuri-
dik termin birligi qoidasiga, ayniqsa, bir me’yoriy
hujjatlar doirasida og‘ishmay amal qilinmog'i
lozim, aks holda, qonunchilik texnikasi buziladi,
gonun mohiyati aniq tushunilmaydi. Shu o‘rinda
dalillarga murojaat qilamiz: shartli hukm qilish
- shartli jazo belgilash; shartli ozod qilish - shar-
tli ravishda ozod qilish; murakkab aybli jinoyat

- qasddan sodir etilgan jinoyat; jazo tayinlash -
jazo belgilash; yuridik shaxsning nochorligi - yu-
ridik shaxsning bankrotligi; elchi — vakil - konsul;
mehnatga qobiliyatsizlik - mehnatga yarogsizlik
- mehnatga layoqatsizlik kabilar fikrimizning
dalilidir. Lekin sinonim tarzida qo‘llanilayotgan
shu kabi gator so‘z va birikmalar ham borki, ular
bir xil yoki bir-biriga aynan o‘xshash ma’nolar-
ni ifodalamaydi. Masalan, “auksion” termini ho-
zirgi kunda (ba’zi manbalar, shuningdek, om-
maviy axborot vositalarida) “kimoshdi savdosi”
deb (kimoshdi auksionning sinonimi tarzida)
ham yuritilmoqda. Lekin Fugarolik kodeksining
379-moddasida esa shunday deyiladi: “Kimoshdi
savdosi auksion yoki tanlov shaklida o‘tkaziladi”
(O‘zbekiston Respublikasi kodekslari, 375-b.).
Demak, auksion va kimoshdi aynan bir xil tu-
shunchani anglatmay, auksion kimoshdining bir
ko‘rinishi ekan-da?!

Shuningdek, ilmiy jihatdan asosli andozalan-
gan xalqaro siyosiy-huquqiy terminlarni tilimizda
shakllantirishda milliy xususiyatlarimizning o‘zi-
ga xos jihatlarini ham hisobga olish zarur. Hozirgi
kunda aepeman - rozilik, 3anac - zaxira, noeecmka
- chaqiruv qog‘ozi, koHceHcyc - kelishuv, nemuyus
- arznoma, KOHCy/1bcmeo — konsulxona, kanumasn -
sarmoya shaklida ishlatilyapti. Mazkur o‘girishlar
magqsadga muvofiq bo‘lib, bunda tilimizning milliy
jihat va imkoniyatlari e’tiborga olingan. Bu ijobiy
hol, albatta. Ammo ayrim terminlar terminologi-
yaning talabiga javob bermayapti, ular noo‘rin
go‘llanib kelinmoqda. Masalan: kongress - anju-
man, konferensiya - anjuman, simpozium - anju-
man kabi. Lekin “kongress - muhim siyosiy, ilmiy va
boshqa masalalar yuzasidan o‘tkaziladigan xalqaro
syezd, kengash” bo‘lsa, “konferensiya - davlatlar,
partiya, ijtimoiy, ilmiy va shu kabi tashkilotlar va-
killarining biror masalani muhokama qilish, hal
etish uchun chagirilgan majlisi, kengashi”dir [1].
Simpozium esa yig'‘ilish, muayyan bir ilmiy mavzu
doirasida (odatda, turli mamlakatlardan kelgan
mutaxassislar ishtirokida) o‘tkaziladigan tadbir.

Demak, kongress, konferensiya, simpozium
o‘rtasida farq bor.

Ma’'lumki, jamiyat rivojlanar ekan, tabiiyki,
yangi tushuncha va so‘zlar paydo bo‘ladi. Tabiiy
bu jarayonda tillarning o‘zaro ta’siri va aralashuvi
katta ahamiyatga ega. Chunki ayni shu jihat ham
milliy lug‘at tarkibining boyishiga sabab bo‘ladi,
yangi til birliklari yaralishiga sharoit yaratadi. De-
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mak, bu holat har bir millat tili leksikasida o‘zlash-
gan sozlar qatlamini hosil giladi. Ushbu gatlam
mavjudligi xorijiy sozni oz holicha gabul qilish
yoki tarjima qilish evaziga bo‘ladi. Tarjimachilik
so‘z yoki so'z birikmasining original tushunchasini
yuzaga chigaruvchi omil hisoblanadi. Chunki ozla-
shayotgan leksika yoki soz birikmasining aniq
tushunilishi ma’no chalkashligiga yo‘l qo‘ymaydi,
jumlalarni to‘gri tuzish uchun imkon yaratadi.

Tilshunoslikning talabiga ko‘ra, biror-bir tilga
boshqa tildan so‘z yoki so‘z birikmasi o‘zlashtiril-
sa, bunda o‘sha so‘z yoki fikrning originaldagi
ma’'nosi digqat-e’tiborda bo‘lmog'i shart, aks hol-
da, so‘z mavgeyiga putur yetadi.

Afsuski, tarjimachilik sohasida nafagat yuri-
dik tilda, balki boshqga soha tillarida ham bir qa-
tor kamchilik va nugsonlar mavjud: seyf - yonmas
sandiq; universitet, institut, akademiya - oliygoh;
begemot - suv oti; jurnal - jarida; massaj - uqalash;
veteran - kayvoniy; pensiya - nafaqa; transport —
nagqliyot; deklaratsiya - bayonnoma, bayonot; arxiv
- hujjatxona; kodeks - majmua; ekspertiza - tahqiq
yoki muoyana kabi tarjima variantlari shular jum-
lasidandir.

Yuridik tilning yozma shakli qoidalari ham
soha mutaxassislari tomonidan to‘liq o‘rganilma-
gan. Matn tuzish, atamani to‘g'ri yozish, tarjima
qilish sohasida hali ham jiddiy kamchiliklar mav-
jud. Huquqgga oid matnlarda imlo va punktuatsiya
xatolari bot-bot ko‘zga tashlanib qolmoqda, uzun-
dan-uzun jumlalarni tuzish natijasida chalkash-
liklar yuzaga kelmoqda. Shu bois rasmiy uslubda
yozilgan har ganday hujjat professional tarzda tah-
lil gilinishi va puxta shakllantirilishi kerak. Bunda
nutgning aniqligi, izchilligi, tozaligi, puxtaligi kabi
lingvistik va ekstralingvistik kommunikativ me-
zonlarga qat’iy rioya qilish zarur.

Hozirgi kunning eng dolzarb, hal qilinishilozim
bo‘lgan masalalaridan biri soha tilining tezaurusi-
ni tuzishdir. To‘g'ri, yuridik sohada yaratilgan
ko‘plab lug‘at va qomuslarning har biri o‘ziga xos
ahamiyatga ega. Ushbu manbalarning maqgsadi
bitta: huquq terminologiyasini tartibga solish.
Mazkur vazifa ma’lum darajada bajarildi ham,
ya'ni sohalarda ishlatilayotgan tushunchalarni
to‘gri ifodalovchi ko‘plab terminlar yaratildi.

Xulosalar

Hayotning o‘zi nutq madaniyati muammo-
sini ham kun tartibiga qo‘ymoqda, chunki nutq
madaniyatisiz jamiyatning ma’naviy-ma'rifiy qi-
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yofasini tasavvur qilib bo‘lmaydi. Haqiqiy san’at
sifatida keng ma’noda yuristning nutq madaniyati,
buyuk Aflotunning fikriga ko‘ra, “his-tuyg‘ular va
ehtiroslarni tartibli holatga keltiradigan, shu bilan
birga, eng yuqori adolatni o‘zida mujassam etadi-
gan ijodiy faoliyatdir”.

Shunday ekan, “Yuristning nutq madaniyati”,
“Yuristning yozma nutqi”, “Yuridik til leksikasi” kabi
fanlarni bo‘lajak yuristlarning kasbiy fazilatlarini
shakllantiradigan maxsus fanlar gatorida asosiy
modullar sifatida ta’'lim dasturlariga kiritish lozim.
Mazkur fanlar bo‘lajak yuristlarning tilni talab da-
rajada bilishi, muomala odobi, tillarni his etish di-
dini tarbiyalash kabi muhim g‘oyani 0‘z oldiga bosh
magsad qilib qo‘yadi, ularning kasbiy darajasiga
ijobiy ta’sir giladi va quyidagi vazifalarni belgilaydi:

rivojlangan demokratik davlatlar darajasidagi
yuksak ma’naviy va axloqiy talablarga javob be-
ruvchi, tilni mukammal biladigan yuqori malakali
kadrlar tayyorlash;

yurist-talabalarning tilni mukammal bilish da-
rajasi va sifatini yanada oshirish;

professional nutqda o‘zbek tili vositalaridan
maqsadga muvofiq foydalanishga o‘rgatish;

talabalarning yozma va og‘zaki yuridik nutqla-
rini takomillashtirish;

o‘zbek tili talaffuz omillaridan vaziyat va voqe-
lik talabiga ko‘ra mohirona foydalana olish qobili-
yatlarini shakllantirish;

til ta’limi yuzasidan malaka va ko‘nikma hosil
qilish kabilar.

Xullas, huqugq va til bir-biriga bog'liq, ajralmas
tushunchalardir. Huqugshunoslikning har qanday
g'oyasi, munosabati, tushunchasi uning nechog‘lik
til bilishida, leksikonida ifodalanadi.

Huquqiy davlat qurish, fuqarolik jamiya-
ti yaratishning asosiy tamoyillaridan biri - bu
gonun ustuvorligini ta’'minlash, insonlarning
huquqiy manfaatlarini himoya qilishdir. Fuqa-
rolarning qonunga qat’iy rioya qilishining asosiy
omili esa qonunlarning aniq, puxta va tushunarli
bo‘lishidadir. Ya'ni qonunlar tili sodda va ravon
bo‘lishi, huquqiy atamalar ilmiy-amaliy jihatdan
bir tartibga solingan bo‘lib, yuridik til talablari-
ga javob berishi zarur. Shu o‘rinda Prezidentimiz
Sh. Mirziyoyevning quyidagi fikrini keltirib o‘tish
joiz: «Bugungi kunda biz yangi O‘zbekistonni, yan-
gi Renessans poydevorini barpo etishdek ezgu
magqsadlarimizga erishishda, hech shubhasiz, ona
tilimizning hayotbaxsh qudratiga tayanamiz».
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